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Marijuana Policy 


Conflicts Between Federal and State Narcotics Law Enforcement 


“He who decides a case without hearing the other side... 
Tho he decide justly, cannot be considered just.” — Seneca 





FeidOtpd Raikes oy LO. S4Rin .D 


Over the centuries, the marijuana (hemp) plant has had 
many uses — including for cloth, paper, rope, incense, and 
even legal tender. In 1619, all farmers at the colony in 
Jamestown, Virginia, were ordered to grow Indian hempseed 
to ship back to England, and it was a primary crop on the 
farms of George Washington at Mount Vernon and Tho- 
mas Jefferson at Monticello. 

Use of marijuana — or cannabis, as it was called — as a 
recreational drug did not become widespread until the prohi- 
bition era (1920 to 1933). Once the Federal Government 
banned alcohol, marijuana’s usage increased, and by 1931, it 
was illegal in 29 States. In 1937, Congress passed the Mari- 
huana Tax Act, which levied a tax on anyone dealing commer- 
cially in cannabis, but did not criminalize it. The Act was 
opposed by the American Medical Association, among oth- 
ers, because it imposed a penalty on physicians who prescribed 
the drug for medical purposes and pharmacists who sold it. 

In 1969, in Leary v. United States, the U.S. Supreme 
Court determined that the Marihuana Tax Act was uncon- 
stitutional on the grounds that it required self-incrimination, 
which violated the Fifth Amendment. As a result, the con- 
viction of psychedelic drug advocate Timothy Leary, who had 
been arrested for marijuana possession, was overturned. 

After that, Congress moved quickly to pass the Con- 
trolled Substances Act (CSA) of 1970, which classified mari- 
juana as a Schedule 1 drug. The Drug Enforcement Agency 
defines Schedule 1 drugs as having “no currently accepted 
medical use and a high potential for abuse” and “potentially 
severe psychological or physical dependence.” It is therefore 
a Federal crime to grow, sell, or possess the drug, and pen- 
alties for violation of the CSA can be substantial. There is a 
five-year mandatory minimum prison term for marijuana 
cultivation or sale. 

Multiple efforts to reschedule marijuana under the Act 
have failed, however, and the U.S. Supreme Court has ruled 
that the Federal Government has a right to regulate and 
criminalize the drug, including for medicinal purposes. 


Meanwhile, the possession, cultivation, or distribution 
of “medical marijuana” has been legalized in 20 States, and 
two — Washington and Colorado — have also authorized 
marijuana’s retail sale. 

Although the State laws carry many restrictions, their en- 
actment has set up a conflict with Federal law and the Su- 
premacy Clause of the U.S. Constitution, which establishes 
Federal statutes as “the supreme law of the land.” To clarify 
the situation, the Obama Administration sent a memo to Fed- 
eral prosecutors in 2009 encouraging them not to prosecute 
people who distribute marijuana for medical purposes in ac- 
cordance with State law. In a 2013 update to this policy, the 
U.S. Department of Justice stated that it would “defer the 
right to challenge legalization laws at this time,” while expect- 
ing States to implement strong enforcement. 

Some in Congress support this approach, albeit for dif- 
ferent reasons. Proponents of medical marijuana maintain 
that it can be a safe and effective treatment for the symp- 
toms of a variety of diseases and conditions and cite stud- 
ies and medical opinions to back this view. Others are 
pushing to legalize the farming of industrial hemp, which 
they argue has both environmental and economic benefits. 
Still others call for decriminalization, saying that marijuana 
arrests and incarcerations do more damage — both to in- 
dividuals and to the overall economy — than use of the 
drug itself. 

Opponents of more lenient marijuana laws note that 
the Food and Drug Administration still has not approved 
any product derived from botanical marijuana as a safe and 
effective medical treatment. Medical marijuana, they charge, 
is simply a way around the laws against legalization. They 
also cite research by the National Institute on Drug Abuse 
indicating that marijuana — particularly in its modern, more 
potent form — has harmful and potentially longlasting con- 
sequences for addiction, physical and cognitive health, and 
public safety, especially for adolescents. 

Despite the relaxation of marijuana laws in many 
States and the shift in public opinion toward its regulated 
use, dissenters still prevail at the Federal level. Monitor- 
ing the States’ experience may help to determine whether 
the societal benefits of allowing marijuana use outweigh 
the potential problems. iB 
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Marijuana and the Controlled Substances Act 
Federal Marijuana Penalties and State Developments 


ederal law classifies marijuana as a Schedule I Controlled 
Substance. As a result, it is a Federal crime to grow, sell, 
or merely possess the drug. In addition to facing the pros- 
pect of a Federal criminal prosecution, those who violate the 
Federal Controlled Substances Act (CSA) may suffer a num- 
ber of additional adverse consequences under Federal law. 
For example, Federal authorities may confiscate any 
property used to grow marijuana or facilitate its sale or use; 
marijuana users may lose their jobs, their homes, or their 
right to possess a firearm or ammunition; and sellers of mari- 
juana may lose the tax benefits and banking services that 
other merchants enjoy, and ultimately their businesses. 
Nevertheless, without Federal statutory sanction, 20 
States have established medical marijuana regulatory regimes. 
Two have gone further and “legalized” marijuana under State 
recreational marijuana laws. State officials lack the constitu- 
tional authority necessary to trump conflicting Federal law. 
Federal officials, however, lack the unlimited resources nec- 
essary to trump the impact of conflicting State law. The fol- 
lowing is an analysis of some of the legal issues the situation 
has generated and some of the proposals to resolve them. 


H Controlled Substances Act 


Congress enacted the CSA as Title II of the Comprehen- 
sive Drug Abuse Prevention and Control Act of 1970. The 
purpose of the CSA is to regulate and facilitate the manu- 
facture, distribution, and use of controlled substances for 
legitimate medical, scientific, research, and industrial pur- 
poses, and to prevent these substances from being diverted 
for illegal purposes. The CSA places various plants, drugs, 
and chemicals (such as narcotics, stimulants, depressants, 
hallucinogens, and anabolic steroids) into one of five sched- 
ules based on the substance’s medical use, potential for 


abuse, and safety or dependence liability. 





From the Library of Congress, Congressional Research Service 
report Marijuana: Medical and Retail — An Abbreviated 
View of Selected Legal Issues, March 25, 2014. See hittp:// 
nationalaglawcenter.org/wp-content/uploads//assets/crs/ 


R43437 pdf. 


Schedule I substances are deemed to have no currently 
accepted medical use in treatment and can be used only in 
very limited circumstances, whereas substances classified in 
Schedules IL, II, IV, and V have recognized medical uses and 
may be manufactured, distributed, and used in accordance 
with the CSA. Because controlled substances classified as 
Schedule I drugs have “a high potential for abuse” with “no 
currently accepted medical use in treatment in the United 
States” and lack “accepted safety for use of the drug under 
medical supervisions,” they may not be dispensed under a 
prescription, and such substances may be used only for bona 
fide, Federal Government-approved research studies. 

Under the CSA, only doctors licensed by the Drug 
Enforcement Administration (DEA) are allowed to pre- 
scribe controlled substances listed in Schedules H-V to pa- 
tients. Federal regulations stipulate that a lawful prescription 
for a controlled substance may be issued only “for a legiti- 
mate medical purpose by an individual practitioner acting 
in the usual course of his professional practice.” 

The CSA establishes an administrative mechanism for 
substances to be controlled (added to a schedule); decon- 
trolled (removed from the scheduling framework alto- 
gether); and rescheduled or transferred from one schedule 
to another. Federal rulemaking proceedings to add, delete, 
or change the schedule of a drug or substance may be initi- 
ated by the DEA, the U.S. Department of Health and 
Human Services (HHS), or by petition by any interested 
person. Petitions for rescheduling marijuana have been 
largely unsuccessful. Congress may also change the sched- 
uling status of a drug or substance through legislation. 

Federal civil and criminal penalties are available for 
anyone who manufactures, distributes, imports, or possesses 
controlled substances in violation of the CSA (both “tegu- 
latory” offenses as well as illicit drug trafficking and posses- 
sion). When Congress enacted the CSA in 1970, marijuana 
was classified as a Schedule I drug. Today, marijuana is still 
categorized as a Schedule I controlled substance, and is 
therefore subject to the most severe restrictions contained 
within the CSA. 

Pursuant to the CSA, the unauthorized cultivation, 
distribution, or possession of marijuana is a Federal crime. 
Although various factors contribute to the ultimate sentence 
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received, the mere possession of marijuana generally con- 
stitutes a misdemeanor subject to up to one year imprison- 
ment and a minimum fine of $1,000. On the other hand, 
the cultivation or distribution of marijuana, or the posses- 
sion of marijuana with the intent to distribute, is subject to 
more severe penalties, ranging from imprisonment for five 
years to imprisonment for life. 

Either in addition to, or in lieu of, bringing criminal 
prosecutions, the Department of Justice (DOJ) may choose 
to rely more heavily on the civil forfeiture provisions of the 
CSA in order to disrupt the operation of marijuana dispen- 
saries and production facilities. Forfeiture is a penalty asso- 
ciated with a particular crime in which property is 
confiscated or otherwise divested from the owner and for- 
feited to the government, in accordance with constitution- 
ally required due process procedures. Property forfeiture is 
used both to enforce criminal laws and to deter crime. 

Forfeitures are classified as civil or criminal, depend- 
ing on the nature of the judicial procedure which ends in 
confiscation. 

Civil forfeiture is ordinarily the product of a civil, in 
rem (against the property) proceeding in which the prop- 
erty is treated as the offender. No criminal charges are nec- 
essary against the owner, landlord, or mortgage holder 
because the guilt or innocence of the property owner, land- 
lord, mortgage holder, or anyone else with a secured inter- 
est in the property is irrelevant; it is enough that the property 
was involved in, or otherwise connected to, an illegal activ- 
ity (in which forfeiture is authorized). 

Criminal forfeiture proceedings, on the other hand, are 
in personam (against the person) actions, and confiscation 
is possible only upon the conviction of the owner of the 
property and only to the extent of the defendant's interest 
in the property. 

Property that is subject to forfeiture includes both the 
direct and indirect proceeds of illegal activities, as well as 
any property used, or intended to be used, to facilitate that 
crime. 

Section 511 of the CSA makes a wide array of prop- 
erty associated with violations of the CSA subject to seizure 
by the attorney general and forfeiture to the United States. 
Property subject to the CSA’s civil forfeiture provision in- 
cludes any controlled substance that has been manufactured, 
distributed, dispensed, acquired, or possessed in violation 
of Federal law, as well as any equipment, firearm, money, 
mode of transportation, or real property used or intended 
to be used to facilitate a violation of the CSA. 

In order to seize the covered property, the government 
need show only that the property is subject to forfeiture by 
a preponderance of the evidence. Once forfeited, the attor- 
ney general may destroy the controlled substances seized, 


and sell the other property at public auction. After expenses 
of the forfeiture proceeding are recouped, excess funds are 


forwarded to the DOJ Asset Forfeiture Fund. 


m@ Developments in the States 


Most of the States have legislation modeled after the Fed- 
eral CSA. Over the years, some have reduced possession of 
small amounts of marijuana to a civil offense under State 
law. Several have also created a State law exception for medi- 
cal marijuana. Colorado and Washington have enacted leg- 
islation authorizing the growth, sale, and possession of 
marijuana under State law. 


Medical Marijuana. State medical marijuana laws are 
predicated upon a doctor’s recommendation rather than a 
prescription, and the medicine is dispensed other than 
through a pharmacy. In addition, the laws afford registered 
patients, caregivers, cultivators, and distributors immunity 
from the consequences of State criminal laws. Physicians 
may recommend medical marijuana only for patients suf- 
fering from one or more statutorily defined “debilitating,” 
or “qualifying” medical conditions. The list usually includes 
a condition such as “severe pain” or “chronic pain” or “se- 
vere and chronic pain” that is easy to claim, difficult to di- 
agnose, and grounds for potential abuse. 

Some States seek to limit the scope of the term by stat- 
ute or by regulation. In many of Columbia restrict the 
amount of marijuana a patient may possess for medical 
purposes. The limit is usually an amount less than three 
ounces. Medical marijuana statutes ordinarily do not allow 
patients to use marijuana in public. Caregivers must regis- 
ter and have been designated by one or more registered 
medical marijuana patients. Medical marijuana laws afford 
caregivers the same immunity and impose the same limita- 
tions upon them as apply to patients. Some State medical 
marijuana laws contemplate cultivation exclusively by the 
patient or his or her caregiver. Most, however, establish a 
regulatory scheme for dispensaries. 


Retail Marijuana. Two States, Washington and Colorado, 
have established retail marijuana regimes. Both regulate the 
distribution of marijuana without a necessary medical 
nexus, but raise many of the same Federal—State conflict 
issues found in the medical marijuana statutes. 
Washington Initiative 502 amends State law to provide 
that the possession of small amounts of marijuana “is not a 
violation of ... Washington law.” Under the Initiative, in- 
dividuals over the age of 21 may possess up to one ounce of 
dried marijuana, 16 ounces of marijuana infused product 
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in solid form, or 72 ounces of marijuana infused product in 
liquid form. However, marijuana must be used in private. In 
addition to legalizing possession, the Initiative provides that 
the “possession, delivery, distribution, and sale” by a validly 
licensed producer, processor, or retailer, in accordance with 
the newly established regulatory scheme administered by the 
State Liquor Control Board (LCB), “shall not be a criminal 
or civil offense under Washington State law.” 

The Initiative establishes a three-tiered production, pro- 
cessing, and retail licensing system that permits the State 
to retain regulatory control over the commercial life cycle 
of marijuana. Qualified individuals must obtain a producer’s 
license to grow or cultivate marijuana; a processor’s license 
to process, package, and label the drug; or a retail license to 
sell marijuana to the general public. 

Washington will impose an excise tax of 25 percent of 
the selling price on each marijuana sale within the estab- 
lished distribution system: the sale of marijuana from pro- 
ducer to processor, from processor to retailer, and from 
retailer to consumer. The Initiative specifically provides that 
operation of a motor vehicle while under the influence of 
marijuana remains a crime. As of the date of this report, 
recreational marijuana retail stores have yet to open in 
Washington under the Initiative, although the LCB has 
received well over 3,000 applications to grow, process, or 
sell marijuana. 

Unlike the relatively specific Washington Initiative 502, 
Colorado Amendment 64 provides only a general frame- 
work for the legalization, regulation, and taxation of mari- 
juana in Colorado — leaving regulatory implementation to 
the Colorado Department of Revenue. In November 2012, 
Colorado voters approved an amendment to the Colorado 
Constitution to ensure that it “shall not be an offense un- 
der Colorado law or the law of any locality within Colo- 
rado” for an individual 21 years of age or older to possess, 
use, display, purchase, consume, or transport one ounce of 
marijuana; or possess, grow, process, or transport up to six 
marijuana plants. 

Unlike Initiative 502, which permits only State-licensed 
facilities to grow marijuana, Amendment 64 allows any 
individual over the age of 21 to grow small amounts of 
marijuana (up to six plants) for personal use. Marijuana may 
not, however, be consumed “openly and publicly or in a 
manner that endangers others.” 

The amendment also provides that it shall not be un- 
lawful for a marijuana-related facility to purchase, manu- 
facture, cultivate, process, transport, or sell larger quantities 
of marijuana so long as the facility obtains a current and 
valid State-issued license. However, the amendment ex- 
pressly permits local governments within Colorado to regu- 
late or prohibit the operation of such facilities. By 


comparison, Washington's Initiative 502 does not expressly 
allow Washington cities to ban marijuana stores from open- 
ing within their borders, and there is uncertainty about the 
degree to which such local prohibitions or moratoriums on 
the operation of recreational marijuana businesses may be 
enforced. 

Amendment 64 appears to envision a three-tier distri- 
bution and regulatory system, similar to that established in 
Washington, involving the licensing of marijuana cultiva- 
tion facilities, marijuana product manufacturing facilities, 
and retail marijuana stores. 

On September 9, 2013, the Colorado Department of 
Revenue and State Licensing Authority adopted regulations 
to implement licensing qualifications and procedures for 
retail marijuana facilities. The regulations establish proce- 
dures for the issuance, renewal, suspension, and revocation 
of licenses; provide a schedule of licensing and renewal 
fees; and specify requirements for licensees to follow regard- 
ing physical security, video surveillance, labeling, health and 
safety precautions, and product advertising. 

On November 5, 2013, Colorado voters approved a 25 
percent tax on retail marijuana transactions (a 15 percent 
excise tax that would raise revenues to be used for public 
school capital construction, and an additional 10 percent 
sales tax that would generate revenues to fund the enforce- 
ment of the retail marijuana regulations). 

On December 23, 2013, the Colorado Marijuana En- 
forcement Division issued its first recreational marijuana 
licenses to 348 businesses (136 retail stores, 31 product 
companies, 178 growing facilities, and three testing labo- 
ratories). While these businesses have been granted State 
approval to produce and sell marijuana, they may also have 
to gain the licensing approval from local governments prior 
to their operation. On January 1, 2014, 40 licensed retail 
marijuana stores opened their doors to sell marijuana to 
anyone 21 years of age or over. 


@ Justice Department Memoranda 


The Department of Justice is not required, and realistically 
lacks the resources, to prosecute every single violation of the 
CSA. Indeed, pursuant to the doctrine of “prosecutorial 
discretion,” Federal law enforcement officials have “broad 
discretion” as to when, whom, and whether to prosecute for 
violations of the CSA. 

Courts have recognized that the “decision to prosecute 
is particularly ill-suited to judicial review,” as it involves the 
consideration of factors, such as the strength of evidence, 
deterrence value, and existing enforcement priorities, “not 
readily susceptible to the kind of analysis the courts are com- 
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petent to undertake.” Through the exercise of prosecutorial 
discretion, DOJ is able to develop a policy outlining what 
marijuana-related activities will receive the most attention 
from Federal authorities. Indeed, DOJ has issued four 
memoranda since 2009 that explain the Obama 
Administration's position regarding State-authorized mari- 
juana activities. 


Ogden Memorandum. In 2009, Deputy Attorney Gen- 
eral David W. Ogden provided guidance to Federal pros- 
ecutors in States that have authorized the use of medical 
marijuana. Citing a desire to make “efficient and rational 
use of its limited investigative and prosecutorial resources,” 
the memorandum stated that while the “prosecution of sig- 
nificant traffickers of illegal drugs, including marijuana ... 
continues to bea core priority,” Federal prosecutors “should 
not focus Federal resources on individuals whose actions are 
in clear and unambiguous compliance with existing State 
laws providing for the medical use of marijuana.” 

The memorandum made clear, however, that “this guid- 
ance [does not] preclude investigation or prosecution, even 
where there is clear and unambiguous compliance with 
existing State law, in particular circumstances where inves- 
tigation or prosecution otherwise serves important Federal 
interests.” Nevertheless, the Ogden Memorandum was 
widely considered an assurance that DOJ would not pros- 
ecute any marijuana cultivation, distribution, or possession, 
as long as those activities complied with State law. 

At about the same time, it became apparent the State 
medical marijuana programs had consequences that were 
perhaps unintended. In some States, the affliction most 
easily claimed and most difficult to diagnose — chronic pain 
- accounted for 90 percent of all physicians’ recommenda- 
tions. It was said that Los Angeles alone had somewhere 
between 500 and 1000 medical marijuana dispensaries. No 
one knew how many for sure, but all agreed there were more 
dispensaries than there were Starbucks coffee shops. Rather 
than the old and infirm, “[r]emarkably the age distribution 
of medical marijuana users seem[ed] to mimic that of rec- 
reational users in its concentration of young persons.” “Af- 
ter Colorado legalized medical marijuana, the State went 
from the healthiest in the nation to one with thousands of 
mostly young adults in need of medical treatment.” 


Cole Memoranda. DOJ reiterated and clarified its posi- 
tion in a 2011 memorandum, by Deputy Attorney Gen- 
eral James M. Cole, drawing a clear distinction between the 
potential prosecutions of individual patients who require 
marijuana in the course of medical treatment and “commer- 
cial” dispensaries. The surge in enforcement activity proxi- 
mate to the release of the 2011 Cole memorandum caught 


unawares many of those who considered the Ogden memo- 
randum a green light for marijuana entrepreneurship. 

The Obama Administration’s official response to the 
Colorado and Washington initiatives was a second Cole 
memorandum intended to guide the “exercise of investiga- 
tive and prosecutorial discretion” for civil and criminal en- 
forcement of the Federal Controlled Substances Act within 
all States. 

The memorandum expresses DOJ’s position that, al- 
though marijuana is a dangerous drug that remains illegal 
under Federal law, the Federal Government will not pur- 
sue legal challenges against jurisdictions that authorize 
marijuana in some fashion, assuming those State and local 
governments maintain strict regulatory and enforcement 
controls on marijuana cultivation, distribution, sale, and 
possession that limit the risks to “public safety, public health, 
and other law enforcement interests.” 

The memorandum instructs Federal prosecutors to pri- 
oritize their “limited investigative and prosecutorial re- 
sources to address the most significant [marijuana-related] 
threats” and identified the following eight activities as those 
that the Federal Government wants most to prevent: (1) 
distributing marijuana to children; (2) revenue from the sale 
of marijuana going to criminal enterprises, gangs, and car- 
tels; (3) diverting marijuana from States that have legalized 
its possession to other States that prohibit it; (4) using State- 
authorized marijuana activity as a pretext for the traffick- 
ing of other illegal drugs; (5) using firearms or violent 
behavior in the cultivation and distribution of marijuana; 
(6) exacerbating adverse public health and safety conse- 
quences due to marijuana use, including driving while un- 
der the influence of marijuana; (7) growing marijuana on 
the nation’s public lands; and (8) possessing or using mari- 
juana on Federal property. 

The memorandum advises U.S. attorneys and Federal 
law enforcement to devote their resources and efforts to- 
ward any individual or organization involved in any of these 
activities, regardless of State law. Furthermore, the memo- 
randum recommends that jurisdictions that have legalized 
some form of marijuana activity “provide the necessary re- 
sources and demonstrate the willingness to enforce their laws 
and regulations in a manner that ensures they do not un- 
dermine Federal enforcement priorities.” However, the 
memorandum cautions that, to the extent that State enforce- 
ment efforts fail to sufficiently protect against the eight 
harms listed above, the Federal Government retains the right 
to challenge those States’ marijuana laws. 

A third Cole Memorandum in 2014 recited the eight 
priority points listed in the 2013 memorandum and ex- 
plained that the same considerations should guide the allo- 
cation of investigation and prosecution resources to 
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marijuana-related offenses involving financial transactions 
— money laundering, money transfers, and Bank Secrecy 
Act transgressions. 


m@ Preemption 


To what extent does the CSA trump or preempt State medi- 
cal and recreational marijuana laws? The Supremacy Clause 
of the U.S. Constitution States that “[t]he Constitution, and 
the Laws of the United States which shall be made in Pur- 
suance thereof; and all Treaties made ... under the Author- 
ity of the United States, shall be the supreme Law of the 
Land.” The Supremacy Clause, therefore, “elevates” the U.S. 
Constitution, Federal statutes, Federal regulations, and trea- 
ties above the laws of the States. 

As a result, where Federal and State law are in conflict, 
the State law is generally preempted, leaving it void and 
without effect. Preemption is a matter of Congress's choice 
when Congress operates within its constitutionally enumer- 
ated powers. When Congress prefers the co-existence of 
State and Federal law, State law must give way only when it 
conflicts with Federal law in either of two ways: (1) if it is 
“physically impossible” to comply with both the State and 
Federal law (“impossibility preemption”); or (2) if the State 
law “stands as an obstacle to the accomplishment and ex- 
ecution of the full purposes and objectives of Congress” 
(“obstacle preemption’). 

What constitutes an obstacle for preemption purposes 
is a matter “to be informed by examining the Federal stat- 
ute as a whole and identifying its purpose and intended 
effects.” When Congress acts within an area traditionally 
within the purview of the States, it will be assumed not to 
have intended to give its words preemptive force unless a 
contrary purpose is manifestly clear. 

The Controlled Substances Act contains an explicit state- 
ment of the extent of Congress's preemptive intent. Section 
903 provides that “No provision of this subchapter shall be 
construed as indicating an intent on the part of the Congress 
to occupy the field in which that provision operates, includ- 
ing criminal penalties, to the exclusion of any State law on 
the same subject matter which would otherwise be within the 
authority of the State, unless there is a positive conflict be- 
tween that provision of this subchapter and that State law so 
that the two cannot consistently stand together.” 

The Colorado case, People v. Crouse, arose when a defen- 
dant, acquitted of cultivation charges on the basis of immu- 
nity under the State medical marijuana law, petitioned the 
trial court to order police to return of the marijuana plants 
they had seized in connection with his prosecution. The State 
questioned whether the CSA precluded such an action. 


The Court of Appeals of Colorado determined that a 
State marijuana law is only in “positive conflict” with the 
CSA when it is “physically impossible” to simultaneously 
comply with the State and Federal law. It held that in order 
to preempt the CSA Section 903 “demands more than that 
the State law ‘stands as an obstacle to the accomplishment 
and execution’ of the Federal law.” Thus, the language of 
the CSA “cannot be used to preempt a State law under the 
obstacle preemption doctrine.” 

The decision in Crouse adopted the reasoning of County 
of San Diego v. San Diego NORML [National Organization 
for the Reform of Marijuana Laws], a California State court 
decision that also determined that obstacle preemption 
should not be applied in determining whether a State mari- 
juana law is preempted by the CSA. Under this line of rea- 
soning, a State marijuana law is only in “positive conflict” 
with the CSA when it is “physically impossible” to simulta- 
neously comply with the State and Federal law. 

In both instances, however, the court supplied an al- 
ternative, obstacle preemption explanation. In Crouse, the 
court noted Section 885(d) of the CSA “carves out a spe- 
cific exemption for distribution of controlled substances by 
law enforcement officers.” Thus, if the officers returned 
(“distributed”) the marijuana to Crouse they would not be 
not obstructing the CSA but acting in a manner which it 
authorized. 

In San Diego NORML , the California law required lo- 
cal governments to issue medical marijuana cards to quali- 
fied applicants. In the eyes of the California appellate court, 
the medical marijuana statute posed no obstacle to the CSA, 
because “[t]he purpose of the CSA is to combat recreational 
drug use, not to regulate a State’s medical practices.” 

The Michigan case, Beek v. City of Wyoming, involved 
a Wyoming City property owner and medical marijuana 
registrant who sought a declarative judgment against a city 
ordinance which proscribed the use of his property in a 
manner contrary to Federal law including the CSA. The 
Michigan Supreme Court held that the CSA did not pre- 
empt the Michigan Medical Marihuana Act (MMMaA). 

As understood by the court, the MMMA escaped im- 
possibility preemption because it was permissive and there- 
fore did not command the performance of an act prohibited 
by Federal law: “impossibility results when State law requires 
what Federal law forbids, or vice versa.” 

The MMMA escaped obstacle preemption because it 
merely conveyed immunity from the consequences of State 
law: “the MMMaA's limited State-law immunity for [medi- 
cal marijuana] use does not frustrate the CSA’s operation 
nor refuse its provisions their nature effect, such that its pur- 
pose cannot otherwise be accomplished. ... [T]his immu- 

Continued on page 32 
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Justice Department Marijuana Guidelines 
Enforcement of Federal and State Narcotics Laws 


Qe October 2009 and June 2011, the [U.S.]Department 
Lof Justice] issued guidance to Federal prosecutors con- 
cerning marijuana enforcement under the Controlled Sub- 
stances Act (CSA). This memorandum updates that 
guidance in light of State ballot initiatives that legalize 
under State law the possession of small amounts of mari- 
juana and provide for the regulation of marijuana produc- 
tion, processing, and sale. The guidance set forth herein 
applies to all Federal enforcement activity, including civil 
enforcement and criminal investigations and prosecutions, 
concerning marijuana in all States. 

As the Department noted in its previous guidance, Con- 
gress has determined that marijuana is a dangerous drug and 
that the illegal distribution and sale of marijuana is a seri- 
ous crime that provides a significant source of revenue to 
large-scale criminal enterprises, gangs, and cartels. The De- 
partment of Justice is committed to enforcement of the CSA 
consistent with those determinations. 


Enforcement Priorities. The Department is also commit- 
ted to using its limited investigative and prosecutorial re- 
sources to address the most significant threats in the most 
effective, consistent, and rational way. 

In furtherance of those objectives, as several States en- 
acted laws relating to the use of marijuana for medical pur- 
poses, the Department in recent years has focused its efforts 
on certain enforcement priorities that are particularly impor- 
tant to the Federal Government: 


@ Preventing the distribution of marijuana to minors. 


@ Preventing revenue from the sale of marijuana from go- 
ing to criminal enterprises, gangs, and cartels. 


@ Preventing the diversion of marijuana from States 
where it is legal under state law in some form to other 
States. 





From an August 29, 2013, memorandum from Deputy U.S. At- 
torney General James M. Cole to all U.S. Attorneys on Guidance 
Regarding Marijuana Enforcment. See http://www -justice.gov/ 
iso/opalresources/3052013829132756857467 pdf. 


@ Preventing State-authorized marijuana activity from be- 
ing used as a cover or pretext for the trafficking of other 
illegal drugs or other illegal activity. 


@ Preventing violence and the use of firearms in the cul- 
tivation and distribution of marijuana. 


@ Preventing drugged driving and the exacerbation of 
other adverse public health consequences associated 
with marijuana use. 


@ Preventing the growing of marijuana on public lands 
and the attendant public safety and environmental dan- 
gers posed by marijuana production on public lands. 


@ Preventing marijuana possession or use on Federal 


property. 


These priorities will continue to guide the Department's 
enforcement of the CSA against marijuana-related conduct. 
Thus, this memorandum serves as guidance to Department 
attorneys and law enforcement to focus their enforcement 
resources and efforts, including prosecution, on persons or 
organizations whose conduct interferes with any one or 
more of these priorities, regardless of State law. 


Enforcement of State Narcotics Laws. Outside of these 
enforcement priorities, the Federal Government has tradi- 
tionally relied on States and local law enforcement agencies 
to address marijuana activity through enforcement of their 
own narcotics laws. 

For example, the Department of Justice has not histori- 
cally devoted resources to prosecuting individuals whose 
conduct is limited to possession of small amounts of mari- 
juana for personal use on private property. Instead, the 
Department has left such lower-level or localized activity 
to State and local authorities and has stepped in to enforce 
the CSA only when the use, possession, cultivation, or dis- 
tribution of marijuana has threatened to cause one of the 
harms identified above. 

The enactment of State laws that endeavor to autho- 
rize marijuana production, distribution, and possession by 
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establishing a regulatory scheme for these purposes affects 
this traditional joint Federal—State approach to narcotics 
enforcement. The Department's guidance in this memoran- 
dum rests on its expectation that States and local govern- 
ments that have enacted laws authorizing marijuana-related 
conduct will implement strong and effective regulatory and 
enforcement systems that will address the threat those State 
laws could pose to public safety, public health, and other 
law enforcement interests. A system adequate to that task 
must not only contain robust controls and procedures on 
paper; it must also be effective in practice. 

Jurisdictions that have implemented systems that pro- 
vide for regulation of marijuana activity must provide the 
necessary resources and demonstrate the willingness to en- 
force their laws and regulations in a manner that ensures 
they do not undermine Federal enforcement priorities. 

In jurisdictions that have enacted laws legalizing mari- 
juana in some form and that have also implemented strong 
and effective regulatory and enforcement systems to control 
the cultivation, distribution, sale, and possession of marijuana, 
conduct in compliance with those laws and regulations is less 
likely to threaten the Federal priorities set forth above. 

Indeed, a robust system may affirmatively address those 
priorities by, for example, implementing effective measures 
to prevent diversion of marijuana outside of the regulated 
system and to other States, prohibiting access to marijuana 
by minors, and replacing an illicit marijuana trade that funds 
criminal enterprises with a tightly regulated market in which 
revenues are tracked and accounted for. 

In those circumstances, consistent with the traditional 
allocation of Federal—State efforts in this area, enforcement 
of State law by State and local law enforcement and regula- 
tory bodies should remain the primary means of address- 
ing marijuana-related activity. 


Federal Enforcement. If State enforcement efforts are not 
sufficiently robust to protect against the harms set forth 
above, the Federal Government may seek to challenge the 
regulatory structure itself in addition to continuing to bring 
individual enforcement actions, including criminal 
prosecutions, focused on those harms. 

The Department’s previous memoranda specifically 
addressed the exercise of prosecutorial discretion in States 
with laws authorizing marijuana cultivation and distribu- 
tion for medical use. In those contexts, the Department 
advised that it likely was not an efficient use of Federal re- 
sources to focus enforcement efforts on seriously ill indi- 
viduals, or on their individual caregivers. 

In doing so, the previous guidance drew a distinction 
between the seriously ill and their caregivers, on the one 
hand, and large-scale, for-profit commercial enterprises, on 


the other, and advised that the latter continued to be ap- 
propriate targets for Federal enforcement and prosecution. 
In drawing this distinction, the Department relied on the 
common-sense judgment that the size of a marijuana op- 
eration was a reasonable proxy for assessing whether mari- 
juana trafficking implicates the Federal enforcement 
priorities set forth above. 

As explained above, however, both the existence of a 
strong and effective State regulatory system, and an 
operation’s compliance with such a system, may allay the 
threat that an operation’s size poses to Federal enforcement 
interests. Accordingly, in exercising prosecutorial discretion, 
prosecutors should not consider the size or commercial 
nature of a marijuana operation alone as a proxy for assess- 
ing whether marijuana trafficking implicates the 
Department’s enforcement priorities listed above. 

Rather, prosecutors should continue to review mari- 
juana cases on a case-by-case basis and weigh all available 
information and evidence, including, but not limited to, 
whether the operation is demonstrably in compliance with 
a strong and effective state regulatory system. A marijuana 
operation’s large scale or for-profit nature may bea relevant 
consideration for assessing the extent to which it undermines 
a particular Federal enforcement priority. The primary ques- 
tion in all cases — and in all jurisdictions — should be 
whether the conduct at issue implicates one or more of the 
enforcement priorities listed above. 

As with the Department’s previous statements on this 
subject, this memorandum is intended solely as a guide 
to the exercise of investigative and prosecutorial discre- 
tion. This memorandum does not alter in any way the 
Department's authority to enforce Federal law, includ- 
ing whether State or local law, provides a legal defense to 
a violation of Federal law, including any civil or crimi- 
nal violation of the CSA. 

Even in jurisdictions with strong and effective regula- 
tory systems, evidence that particular conduct threatens 
Federal priorities will subject that person or entity to Fed- 
eral enforcement action, based on the circumstances. This 
memorandum is not intended to, does not, and may not 
be relied upon to create any rights, substantive or proce- 
dural, enforceable at law by any party in any matter civil or 
criminal. It applies prospectively to the exercise of 
prosecutorial discretion in future cases and does not pro- 
vide defendants or subjects of enforcement action with a 
basis for reconsideration of any pending civil action or crimi- 
nal prosecution. 

Finally, nothing herein precludes investigation or prosecu- 
tion, even in the absence of any one of the factors listed above, 
in particular circumstances where investigation and prosecu- 
tion otherwise serves an important Federal interest. & 
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Health Effects of Marijuana Use 


Research on Marijuana from the National Institute on Drug Abuse 


Wee refers to the dried leaves, flowers, stems, and 
seeds from the hemp plant Cannabis sativa, which 
contains the psychoactive (mind-altering) chemical delta-9- 
tetrahydrocannabinol (THC), as well as other related com- 
pounds. This plant material can also be concentrated in a resin 
called hashish or a sticky black liquid called hash oil. 
Marijuana is the most common illicit drug used in the 
United States. After a period of decline in the last decade, its 
use has been increasing among young people since 2007, cor- 
responding to a diminishing perception of the drug’s risks that 
may be associated with increased public debate over the drug’s 
legal status. Although the Federal Government considers 
marijuana a Schedule I substance (having no medicinal uses 
and high risk for abuse), two States have legalized marijuana 
for adult recreational use, and 21 States have passed laws al- 
lowing its use as a treatment for certain medical conditions. 


How Does Marijuana Affect the Brain? When marijuana 
is smoked, THC rapidly passes from the lungs into the 
bloodstream, which carries the chemical to the brain and 
other organs throughout the body. It is absorbed more 
slowly when ingested in food or drink. However it is in- 
gested, THC acts on specific molecular targets on brain cells, 
called cannabinoid receptors. These receptors are ordinarily 
activated by chemicals similar to THC that naturally occur 
in the body (such as anandamide) and are part of a neural 
communication network called the endocannabinoid sys- 
tem. This system plays an important role in normal brain 
development and function. 

The highest density of cannabinoid receptors is found in 
parts of the brain that influence pleasure, memory, thinking, 
concentration, sensory and time perception, and coordinated 
movement. Marijuana overactivates the endocannabinoid 
system, causing the “high” and other effects that users ex- 
perience. These effects include altered perceptions and 
mood, impaired coordination, difficulty with thinking and 
problem solving, and disrupted learning and memory. 

Marijuana also affects brain development, and when it 


From Drug Facts: Marijuana, prepared by the National In- 
stitute on Drug Abuse, revised January 2014. See hittp:// 
www.drugabuse.gov/publications/drugfacts/marijuana. 


is used heavily by young people, its effects on thinking and 
memory may last a long time or even be permanent. A re- 
cent study of marijuana users who began using in adoles- 
cence revealed substantially reduced connectivity among 
brain areas responsible for learning and memory. And a large 
long-term study in New Zealand showed that people who 
began smoking marijuana heavily in their teens lost an av- 
erage of 8 points in IQ between age 13 and age 38. Impor- 
tantly, the lost cognitive abilities were not fully restored in 
those who quit smoking marijuana as adults. Those who 
started smoking marijuana in adulthood did not show sig- 
nificant IQ declines. 


What Are the Other Health Effects of Marijuana? Mari- 
juana use may have a wide range of effects, particularly on 
cardiopulmonary and mental health. Marijuana smoke is 
an irritant to the lungs, and frequent marijuana smokers can 
have many of the same respiratory problems experienced 
by tobacco smokers, such as daily cough and phlegm pro- 
duction, more frequent acute chest illness, and a heightened 
risk of lung infections. One study found that people who 
smoke marijuana frequently but do not smoke tobacco have 
more health problems and miss more days of work than 
those who don’t smoke marijuana, mainly because of respi- 
ratory illnesses. It is not yet known whether marijuana 
smoking contributes to risk for lung cancer. 


Is Marijuana Medicine? Many have called for the legal- 
ization of marijuana to treat conditions including pain and 
nausea caused by HIV/AIDS, cancer, and other conditions, 
but clinical evidence has not shown that the therapeutic 

benefits of the marijuana plant outweigh its health risks. 
To be considered a legitimate medicine by the Food and 
Drug Administration (FDA), a substance must have well- 
defined and measurable ingredients that are consistent from 
one unit (such as a pill or injection) to the next. As the mari- 
juana plant contains hundreds of chemical compounds that 
may have different effects and that vary from plant to plant, 
and because the plant is typically ingested via smoking, its 
use as a medicine is difficult to evaluate. However, THC- 
based drugs to treat pain and nausea are already FDA-ap- 
Continued on page 32 
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Legislative Background on Marijuana Policy 
Recent Action by Congress on Marijuana Laws 


Fe: the last decade, advocates of medical marijuana have 
attempted to pass legislation loosening Federal restric- 
tions on use of the drug for medical treatment. On the sev- 
enth try, they succeeded, in what may be a turning point in 


Federal drug policy. 


Passage of House Amendments. On May 30, 2014, the full 
House of Representatives adopted a proposal by Represen- 
tative Dana Rohrabacher (CA-R) to block funding for any 
Justice Department effort to prosecute medical marijuana 
users and providers in States (currently 22) that have legal- 
ized the drug for that purpose. The 219-to-189 vote, on an 
amendment to the Commerce-Justice-Science appropriations 
bill, represented an unusual coalition that cut across tradi- 
tional partisan, ideological, and geographic lines, with 49 Re- 
publicans and 170 Democrats supporting the measure. 

In addition to the medical marijuana vote, the House 
passed, 237 to 170, an amendment introduced by Repre- 
sentative Suzanne Bonamici (OR-D) to prevent the Fed- 
eral Government from interfering with State hemp 
production laws. 


Senate Action. Supporters of the House-passed amendments 
hoped that those votes would build momentum in the Sen- 
ate; however, the Senate Appropriations Committee chose not 
to include medical marijuana language in its Commerce-Jus- 
tice-Science Appropriations bill, but did adopt a provision 
on industrial hemp. On June 5, by a vote of 22 to 8, the panel 
approved an amendment by Senator Jeff Merkley (OR-D) 
providing that no Federal funds can be used to prevent aca- 
demic institutions or State agricultural departments from 
cultivating hemp for research purposes. 


District of Columbia Appropriations. In March 2014, 
the Washington, D.C. City Council voted to remove 
criminal penalties for the possession of small amounts of 
marijuana. In late June, the House Appropriations Com- 
mittee adopted, 28 to 21, an amendment to its Financial 
Services spending bill, introduced by Representative Andy 
Harris (MD-R) that would prohibit any Federal or Dis- 
trict of Columbia funds from going toward implementa- 
tion of the new law. 
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Washington D.C. Delegate Eleanor pple Norton 
(D) objected strongly to the measure, and the Obama Ad- 
ministration issued a statement saying that it “strong op- 
poses the language in the bill preventing the District from 
using its own local funds to carry out locally passed mari- 
juana policies, which again undermines the principles of 
States’ rights and District home rule.” 

District of Columbia residents will have a chance to 
weigh in on the marijuana decriminalization initiative, 
which will be on the ballot in November. 


Other Legislative Measures. A number of related 
marijuana proposals are pending in Congress. For 
example, the Marijuana Tax Equity Act, introduced by 
Representative Earl Blumenauer (OR-D) would create a 
Federal excise tax on the drug. The Ending Federal 
Marijuana Prohibition Act, introduced by Representative 
Jared Polis (CO-D), would remove the Drug Enforcement 
Agency’s authority over marijuana and allow States to 
choose whether to allow marijuana for medicinal or 
recreational use. a 
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Police Use of Military Equipment 





AS a Senate Homeland Security and Governmental Af- 
airs Committee hearing on September 9, lawmakers 
grilled Administration officials about the provision of mili- 
tary-grade equipment to State and local police departments 
by the Federal Government. Senator Claire McCaskill 
(MO-D) called for the hearing in the wake of the local law 
enforcement response to the public protests following the 
shooting of 18-year-old Michael Brown by a police officer 
in Ferguson, Missouri. 

The hearing focused on the U.S. Defense Department's 
1033 program, which gives excess military equipment to 
State and local police forces, as well as similar grant pro- 
grams administered by the U.S. Department of Homeland 
Security and the U.S. Department of Justice. The programs 
have come under scrutiny since police in Ferguson were seen 
responding to the civil unrest there with the use of armored 
vehicles and assault weapons. 

“I think most Americans were uncomfortable watch- 
ing a suburban street ... with vivid images of a war zone,” 
Senator McCaskill said. “Those lawful, peaceful protestors 
did not deserve to be treated like enemy combatants.” 

Since the 1990s, the 1033 program has provided local 
police departments with more than $5 billion worth of 
surplus military equipment at little or no cost. The program 
was originally created to help local jurisdictions combat 
narcotics; lawmakers expanded it in 1997 to include 
counter-terrorism activity. 

Supporters say the program is vital for financially 
strapped jurisdictions that need to be prepared for ex- 
tremely dangerous situations, such as the Boston 
Marathon bombings. Committee members expressed 
skepticism, saying that the program causes some police de- 
partment to overstep their authority by using the equip- 
ment merely for crowd control. 

“The question is whether what our police receive match 
what they truly need to enforce the law,” said Committee 
Chair Tom Carper (DE-D). 

Representative Hank Johnson (GA-D) has proposed 
the Stop Military Law Enforcement Act, to prevent the 
transfer of certain military-grade equipment from the 
Department of Defense to local law enforcement agen- 
cies. “Our main streets should be a place for business, 
families, and relaxation, not tanks and M16s,” he wrote 
in a “Dear Colleague” letter to Members, asking for their 
cosponsorship. 

It is unclear whether there will be enough support in 
Congress to curb the program, however. In June, the House 
defeated an amendment that would have blocked the trans- 


fer of certain equipment, such as aircraft, armored vehicles, 
and grenade launchers, from the Pentagon to local police 
and sheriffs’ departments. 

Meanwhile, the Obama Administration has ordered a 
review of “whether these programs are appropriate, whether 
state and local law enforcement are provided with the nec- 
essary training and guidance, and whether the Federal Gov- 
ernment is sufficiently auditing the use of equipment 


obtained through Federal programs and funding.” a 


Citizens United 


n September 11, the Senate voted on a constitutional 

amendment to overturn Citizens United v. FEC (2010) 
and other Supreme Court rulings that invalidated spend- 
ing restrictions on elections. 

The party-line vote was 54 in favor and 42 opposed, 
falling short of the 60 votes needed to defeat a filibuster and 
proceed to a final vote. 

The amendment, offered by Senator Tom Udall (NM- 
D), would have allowed Congress to regulate the raising and 
spending of money in Federal elections and given States the 
authority to regulate campaign finance at their level. 

“Since the decision came down in 2010, our cam- 
paign finance system has been under siege, buried in 
billions of dollars from outside groups and super PACs 
[political action committees],” Senator Udall said. “Folks 
want their senators to work together to find real solu- 
tions, not be bogged down in the endless gridlock of the 
Citizens United era.” 

Senate Majority Leader Mitch McConnell (KY-R) 
countered that the Republicans had no objection to the 
Democrats bringing up the measure, but added that there 
was “zero support on our side for rewriting the First Amend- 
ment to restrict freedom of speech.” 

Despite the vote, and the strong odds against eventual 
passage of a constitutional amendment, supporters of Udall’s 
proposal called it a “historic day for campaign finance re- 
form” because the majority of the Senate voted for it. 

Campaign spending broke all records for the 2012 
presidential and congressional elections, according to the 
Federal Election Commission, and is expected to do so again 
in the 2014 midterm elections. 

For more background on campaign finance and the 
Citizens United Supreme Court decision, see the Novem- 
ber 2013 issue of Supreme Court Debates on “Campaign 
Fundraising," the September 2011 issue of Supreme Court 
Debates on “Free Speech and Campaign Funding,” and the 
September 2010 issue of Congressional Digest on “Campaign 
Finance and Free Speech.” = 
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the Implementation of Mor 










Honorable Dana Rohrabacher 


United States Representative, California, Republican 


Representative Rohrabacher, of the Forty-Eighth District of California, was first elected to the 
U.S. House of Representatives in 1988. He was a radio and print journalist from 1970 to 1980 
and a Senior Speechwriter and Special Assistant to President Ronald Reagan from 1981 to 1988. 
He sits on the Foreign Affairs Committee, where he chairs the Subcommittee on Oversight and 
Investigations, and on the Science, Space, and Technology Committee. The following is from 
the May 30, 2014, debate on amendments to H.R. 4660, the Commerce, Justice, Science, and 
Related Agencies Appropriations Act. 


I rise to speak in favor of my amendment, which would prohibit the Department of Justice 
from using any of the funds appropriated in this bill to prevent States from implementing 
their own medical marijuana laws. Twenty-nine States have enacted laws that allow patients 
access to medical marijuana and its derivatives, such as CBD [cannabidiol] oils. 
“Despite the It is no surprise then that public opinion is shifting, too. A recent Pew Research Cen- 
ter survey found that 61 percent of Republicans and a whopping 76 percent of Indepen- 


overwhelming shift gents favor making medical marijuana legal and available to their patients who need it. 


in public opinion, the As I have said, 29 States have already enacted laws that will permit patients access to 
medical marijuana and their derivatives. By the way, 80 percent of Democrats feel the 

Federal Government ane way. 
continues its hardline Despite the overwhelming shift in public opinion, the Federal Government continues 


its hardline oppression against medical marijuana. For those of us who routinely talk about 
the Tenth Amendment, which we do in conservative ranks, and respect for State laws, this 
medical marijuana.” amendment should be a no-brainer. 

Our amendment gives all of us an opportunity to show our constituents that we are 
truly constitutionalists and that we mean what we say when we talk about the importance 
of the Tenth Amendment. 

In addition, this also gives us the opportunity to prove that we really do believe in re- 
specting the doctor-patient relationship. 

I proudly offer this amendment that has the support of my colleagues on both sides of 
the aisle. I am joined by Republican cosponsors Don Young [AK-R], Tom McClintock 
[CA-R], Paul Broun [GA-R], Steve Stockman [TX-R], and Justin Amash [MI-R], as well 
as Democrat cosponsors Sam Farr [CA-D], Earl Blumenauer [OR-D], Steve Cohen[TN- 
D], Jared Polis [CO-D], Barbara Lee [CA-D], and Dina Titus [NV-D]. 

This is the most incredible debate we have had. Over half the States have already gone 
through every argument that was presented and decided against what you just heard. There 
are doctors at every one of those States that participated in a long debate over this and found 
exactly the opposite of what we have heard today. 

Some people are suffering, and if a doctor feels that he needs to prescribe something to 
alleviate that suffering, it is immoral for this government to get in the way, and that is what 
Continued on page 14 
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sovernment Allow 
enient State Marijuana Laws? 


Honorable Frank Wolf 


United States Representative, Virginia, Republican 


Representative Wolf, of the Tenth District of Virginia, was first elected to the U.S. House of 
Representatives in 1980. He served as a legislative assistant to then-U.S. Representative Ed- 

ward Biester (PA-R), as an assistant to U.S. Interior Secretary Rogers Morton from 1971 to 

1974, and as Deputy Assistant Secretary of the U.S. Department of Interior from 1974 to 1975. 

He sits on the Appropriations Committee, where he chairs the Subcommittee on Commerce, 

Justice, Science, and Related Agencies. The following is from an April 3, 2014, letter from Rep- 

resentative Wolf to President Barack Obama. 





Yesterday, the House Commerce-Justice-Science Appropriations Subcommittee, which I 
chair, held a hearing with Dr. Nora Volkow, the director of the National Institute on Drug 
Abuse (NIDA) at the National Institutes of Health. 

I was very impressed with Dr. Volkow’s deep knowledge of the health impacts of drug 
use, including the lasting effects of marijuana on the brain. She also detailed the very sig- 
nificant differences between the effects of today’s more potent marijuana from alcohol and 
tobacco. 

With the increased availability of “medical” marijuana in a number of States, as well as 
Colorado and Washington's recent decisions to legalize recreational marijuana use, | am 
concerned that the public and policymakers do not have an accurate understanding of the 
health and public safety impacts of widespread marijuana availability. Just yesterday, there 
were reports of the first fatality in Colorado attributed to recreational marijuana use, and 
according to the Drug Enforcement Administration, public safety officials are already see- 
ing a significant increase in traffic accidents and visits to the emergency room due to mari- 
juana overdoses in children. “. . . lam concerned 

I must admit that I was surprised to read your comments earlier this year in The New that the public and 
Yorker magazine where you reportedly said, “I view [marijuana] as a bad habit and a vice, 
not very different from the cigarettes that I smoked as a young person up through a big _— policymakers do not 
chunk of my adult life. I don’t think it is more dangerous than alcohol.” 

While your comments likely reflect popular assumptions about the effects of marijuana, 
I think you would be interested and surprised to learn from Dr. Volkow that today’s mari- understanding of the 
juana is significantly more potent than the drug was 10, 20, or 30 years ago —andhas _ ealth and public 
greater health impacts than tobacco and alcohol. 

Before this situation gets out of control, we need to have a clear understanding of the Safety impacts of 
consequences. As a father of five and grandfather of sixteen, I am very concerned about 


1 

| have an accurate 
| 

| 

| 

what the impact will be on young Americans and families. 


widespread marijuana 


As the father of two daughters, I know you similarly want the best for them and their _ availability.” 


generation. 
That’s why I am asking you to meet with Dr. Volkow on NIDA's research so you have 


the best information available. 
Continued on page 15 
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“We need to 


remove the 
roadblocks to 
potential medical 


breakthroughs.” 


Rohrabacher, 


continued from page 12 


is happening. The State governments have recognized that a doctor has a right to treat his 
patient any way he sees fit, and so did our Founding Fathers. 


Honorable Thomas Massie 
United States Representative, Kentucky, Republican 


Representative Massie, of the Fourth District of Kentucky, has served in the U.S. House of Rep- 

resentatives since May 2012, when he was elected to fill the seat of retiring Representative Geoff 
Davis [R]. He served as Judge-Executive of Lewis County, Kentucky, from 2011 to 2012. He 

sits on the following committees: Oversight and Government Reform; Science, Space, and Tech- 

nology, where he chairs the Subcommittee on Technology; and Transportation and Infrastruc- 

ture. The following is from the May 30, 2014, debate on amendments to H.R. 4660, the 

Commerce, Justice, Science, and Related Agencies Appropriations Act. 


Tam not here to talk about brownies and biscuits. I am here to talk about a serious medical 
issue, cannabidiol, the CBD oil that comes from the cannabis plant. It is very low in THC 
[tetrahydrocannabinol] and is non-psychoactive. Research has shown very promising re- 
sults in children with epilepsy, autism, and other neurological disorders. CBD oil is also 
showing promising results in adults with Alzheimer’s, Parkinson’s, and PTSD [post-trau- 
matic stress disorder]. 

We need to remove the roadblocks to potential medical breakthroughs. The 
[Rohrabacher] amendment would do that. The Federal Government should not counter- 
mand State law. In this case, the absurd result of that is that medical discoveries are being 
blocked. 

I encourage my colleagues to support the amendment. 

I rise today with four of my colleagues to offer a bipartisan amendment that simply 
requires the DEA [Drug Enforcement Administration] to comply with Federal law. 

Despite clear language in the recently passed farm bill that specifically allows State 
agricultural agencies and universities to grow industrial hemp for research, the DEA de- 
cided to ignore the plain text of a Federal statute. 

Officials in my home State of Kentucky were recently forced to file a lawsuit in 
Federal court to compel the DEA to release industrial hemp seeds intended for a uni- 
versity research pilot program. What a waste of time, money, and the court system’s 
limited resources. 

States cannot launch industrial hemp pilot programs if the DEA seizes the seeds be- 
fore they reach their destination, and although the DEA did recently agree to release the 
seeds, my amendment ensures that this type of DEA action won't happen again. 

If this were simply about seeds, I wouldn't be here. We have got that resolved, but there 
are further issues. There are more issues. 

For instance, the DEA has been very ambiguous on whether they are going to assert 
authority to say that hemp can't be grown on private property. Listen, where else are you 
going to grow it? It is not like the government has farms. 

The farm bill is clear on this language. The farm bill says that the State authorities shall 
register these sites, not the DEA; yet the DEA refuses to acknowledge that. 
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Honorable Andrew Harris 
United States Representative, Maryland, Republican 


Representative Harris, of the First District of Maryland, was first elected to the U.S. House of 
Representatives in 2010. He served in the Maryland State Senate from 2003 to 2010. He sits 
on the following committees: Transportation and Infrastructure; Natural Resources; and Sci- 

ence, Space, and Technology, where he chairs the Subcommittee on Energy and Environment. 

The following is from the May 30, 2014, debate on amendments to H.R. 4660, the Commerce, 

Justice, Science, and Related Agencies Appropriations Act. 


Everyone supports compassionate, effective medical care for patients with cancer, epilepsy, 
chronic pain. You will probably hear anecdotal reports, maybe even during the testimony 
this evening, about how medical marijuana can solve some of these problems. 

There are two problems with medical marijuana. First, it is the camel’s nose under the 
tent; and second, the amendment [introduced by Representative Dana Rohrabacher (CA- 
R)] as written would tie the DEA’s [Drug Enforcement Administration] hands beyond 
medical marijuana. 

With regard to the camel’s nose under the tent, let me just quote from the DEA report 
just published this month: 


Organizers behind the medical marijuana movement did not really concern them- 
selves with marijuana as a medicine. They just saw it as a means to an end, which 
is the legalization of marijuana for recreational purposes. They did not deal with 
ensuring that the product meets the standards of modern medicine: quality, safety, 
and efficacy. 


Because the term “medical marijuana” is generally used to refer and — this is from the 
NIH [National Institutes of Health], we respect the NIH, this is the National Institute on 
Drug Abuse — the term “medical marijuana” is generally used to refer to the whole, un- 
processed marijuana plant or its crude extracts. 

That is not what medicine is about. Medicine is about refining the components THC 
[tetrahydrocannabinol] and CBD [cannabidiol], actually making sure they are efficacious, 
giving the exact dose, not two joints a day, not a brownie here, a biscuit there. That is not 
modern medicine. In fact, the DEA supports those studies, looking at the safety and effi- 
cacy and dosing regimens for these, THC, CBD. They have licensed some of the drugs. 

According to the National Institute on Drug Abuse, medical and street marijuana are 
not different. Most marijuana sold in dispensaries as medicine, again reading from the 
National Institute on Drug Abuse, is the same quality, and carries the same health risks, as 
marijuana sold on the street. 

We know there are health problems. The problem is that the way the amendment is 
drafted, in a State like Maryland which has medical marijuana, if we ever legalized it, the 
amendment would stop the DEA from going after more than medical marijuana. 

Marijuana is neither safe nor legal. Let’s get it straight. The Controlled Substances Act 
makes marijuana in the United States illegal because it is not safe. 

There is more and more evidence every day that it is not safe. The effect on the brains, 
developing brains of teenagers and young adults, is becoming more and more clear, the 
effect on mood; it is not safe. 
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Furthermore, with regard to the seeds, the DEA requires — and this I find ridiculous 
— that the seeds (and these are industrial hemp seeds with no active THC) must be kept 
under lock and key, with only three keys available. 

The way we have got these stored in Kentucky now is you put your handprint on the 
door and you can get into these hemp seeds. You want to know how ridiculous that is? 

By the end of this growing season, we are going to have thousands of pounds of hemp 
seeds, not 250 pounds of hemp seeds. The question is: What is the DEA going to do going 
forward? 

We just want them to simply obey the law. The fact is that growing hemp for research 
purposes has always been legal. So why hasn't it been done? Because it required interfacing 
with the DEA, and the DEA purposely used regulations to stop any of this research. 

The farm bill that I cosponsored was to clear the way for hemp industrial research, not 
to perpetuate a broken process where the DEA obfuscates and delays, but to give that free- 
dom to State and local governments. 


Honorable Scott Perry 


United States Representative, Pennsylvania, Republican 


Representative Perry, of the Fourth District of Pennsylvania, was elected to the U.S. House of 
Representatives in 2012. He served in the Pennsylvania House of Representatives from 2007 to 
2012. He sits on the Foreign Affairs Committee, the Homeland Security Committee, and the 
Transportation and Infrastructure Committee. The following is from a July 24, 2014, state- 
ment issued by Representative Perrys office. 


Currently, more than 300,000 children in America suffer from some form of epilepsy. Many 
of these children experience more than 100 violent seizures a day — any one of which could 
be fatal without proper care. U.S. Representative Scott Perry introduces legislation today, 
the Charlotte’s Web Medical Hemp Act of 2014, to ensure that children and individuals 
with epilepsy and other debilitating seizure disorders have access to life-changing canna- 
bidiol oil and therapeutic hemp. 

There is anecdotal evidence that CBD oil has been shown to reduce the amount and 
duration of seizures in children suffering from epilepsy and other seizure disorders. This 
legislation would enable individuals to have access to this potentially life-saving supple- 
ment without having to split up families geographically in order to receive treatment. 

“Earlier this year I was approached by three local families whose children suffer from 
severe epilepsy,” said Rep. Perry. “As a father, I can’t imagine how helpless and crestfallen 
I'd feel to be essentially out of options, without any significant way to help my child; and 
these families live with this circumstance every single day. Their heartbreaking situations 
compelled me to act at the Federal level to enable their access to a supplement that literally 
has changed lives — not only in the form of relief for the individual who suffers from this 
condition, but subsequently for their families and loved ones as well. 

“Unfortunately, this plant and its derivatives and extracts are currently banned for 
medical use at the Federal level and are unavailable to the citizens of Pennsylvania. This 
legislation would remedy that. This bill in no way changes my stance on marijuana — I 
Continued on page 18 
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This is not a medicine. This would be like me as a physician saying: I think you need 
penicillin, go chew on some mold. Of course I wouldn't do that. I write: for 250 milli- 
grams of penicillin q.6 hours times 10 days. I don’t write: Chew on a mold a couple of 
times a day. 

Why don’t we have therapeutic tobacco? Nicotine, one of the substances in tobacco, 
purified is actually useful as a drug to treat autosomal dominant nocturnal frontal lobe 
epilepsy. Nobody writes a prescription: smoke a couple of cigarettes and cure your epi- 
lepsy. But that is what we are being asked to do. 

Worse than that, this blurs the line in those States that have gone beyond medical 
marijuana. For instance, in Colorado, under Amendment 64 [making it legal for people 
21 and older to use, possess, distribute, and cultivate marijuana], a person can grow six 
plants under the new law for general use, but if it is medical marijuana you can grow as 
many plants as you want as long you can prove you have a medicinal use. 

So how is the DEA going to enforce anything when, under this amendment, they are | This would be like me 
prohibited from going into that person’s house growing as many plants as they want, be- 
cause that is legal under the medical marijuana part of the law, not under the new law? 

This is not the right place for this. The [Deputy Attorney General David] Ogden [2009] _1 think you need 
memorandum from this Administration clearly states that the Department of Justice does 
not prioritize prosecution for medical marijuana — clearly states it. They don’t do it. This is 
a solution in search of a problem that opens many other doors to the dangers of marijuana. | on some mold.” 
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Honorable John Fleming 


United States Representative, Louisiana, Republican 


Representative Fleming, of the Fourth District of Louisiana, was first elected to the U.S. House 
of Representatives in 2008. He is a physician and a businessman and served as a Webster Par- 
ish, Louisiana, coroner from 1996 to 2000. He serves on the Armed Services Committee and 
the Natural Resources Committee, where he chairs the Subcommittee on Fisheries, Wildlife, 
Oceans, and Insular Affairs. The following is from the May 30, 2014, debate on amendments 
to H.R. 4660, the Commerce, Justice, Science, and Related Agencies Appropriations Act. 





Let me say that in this discussion you may have heard reference to the Tenth Amendment 
and the Commerce Clause. Let me address that. I want to get that out of the way, because I 
have talked tremendously over the past few days and weeks about the dangers of marijuana. 

This controversy came before the U.S. Supreme Court in 2005 in Gonzales v. Raich. 
The Supreme Court reviewed the Federal Government's authority to enforce the Controlled 
Substances Act [CSA]. In a 6-to-3 decision, Justice Scalia, a strong States’ rights advocate, 
concurred with the majority ruling that the CSA does not violate the Commerce Clause 
or the principles of State sovereignty. 

Just to read what he said: 


Not only is it impossible to distinguish controlled substances manufactured and 
distributed intrastate from controlled substances manufactured and distributed 
interstate, but it hardly makes sense to speak in such terms. 

Continued on page 19 
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still disagree with the recreational use of marijuana; however, these children and individu- 
als like them deserve a chance to lead a healthy and productive life and our government 
shouldn't stand in the way.” : 

“We applaud Congressman Perry and his leadership in creating access to this treat- 
ment for Americans with epilepsy who have run out of options,” said Philip M. Gattone, 
M.Ed., President & CEO of the Epilepsy Foundation. “As a parent of a child with epi- 
lepsy, I know how difficult it can be to stand by as your child has a seizure that you are 
helpless to stop. The Epilepsy Foundation has supported access to CBD oil — which is 
showing dramatic results for some patients. Access to a lifesaving treatment should not be 
determined or limited by zip code. It is time for Congress to enact this sensible bill that 
could help save lives.” 

This legislation in no way federally legalizes the recreational use of marijuana, nor is 
CBD marijuana; rather, the bill is an incremental approach to providing relief to those suf- 
fering from ailments that could benefit from CBD oil and therapeutic hemp. It also doesn’t 
legalize all forms of marijuana for medical use. It removes CBD oil and therapeutic hemp 
from the Federal definition of marijuana in the Controlled Substances Act. Therapeutic 
hemp is defined as having no more than .3 percent THC, which means it has no halluci- 
nogenic effects of traditional marijuana. 


Office of Colorado Governor John Hickenlooper 
Jack Finlaw, Chief Legal Counsel 


Jack Finlaw cochaired the Amendment 64 Implementation Task Force, created by Governor 
Hickenlooper to identify legal, policy, and procedural issues relating to the implementation of 
the amendment to the Colorado Constitution authorizing the use of marijuana in the State. 

Before being appointed Chief Legal Counsel, Jack Finlaw spent six months as Denver Mayor 
Bill Vidal's Chief of Staff: He was previously Deputy Chief of Staff for then-Denver Mayor 
Hickenlooper and, before that, worked for seven years as Director of the Citys Theatres and Arenas 
Division. The following is from September 10, 2013, testimony before the Senate Judiciary 
Committee during a hearing on “Conflicts Between State and Federal Marijuana Laws.” 


For the past 10 months, I have had the privilege of working with many thoughtful and 
hardworking colleagues in Colorado State government to implement Colorado’s new mari- 
juana laws through the work of a task force — the enactment of enabling legislation and 
the promulgation of detailed rules for the regulation of this new industry. I have also par- 
ticipated in the ongoing conversation among Colorado and Washington State officials with 
representatives of the U.S. Department of Justice on the conflicts between State and Fed- 
eral marijuana laws. 


Passage of Amendment 64 in November 2012 


In 2012 advocates for the legalization of marijuana in Colorado gathered enough signa- 
tures to place an amendment to the Colorado Constitution on the statewide ballot. Al- 
though Governor Hickenlooper, our State’s Attorney General John Suthers, and other senior 
Continued on page 20 
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Drugs like marijuana are fungible commodities, as the Court explains. Marijuana that 
is grown at home and possessed for personal use is never more than an instant from the 
interstate market, and this is so whether or not the possession is for medicinal use or lawful 
use under the laws of a particular State. 

_ Again, if we want to make a statement principle on the Tenth Amendment, fine, but 
don't do it on the backs of our kids and our grandkids. This is dangerous for them. How 
do we know this? The health risks: brain development, schizophrenia, increased risk of | “Medicinal marijuana 
stroke. 

A study at Northwestern University recently showed profound changes in the brain 
just in casual marijuana users. Heart complications, three times normal in such use. Re- more than the end 
cent studies show, as I said, not only damage in certain structures in the brain, but the same 
structures that attend to motivation, which again underlines the amotivational syndrome 
that we have all heard about. against the legalization 

So again, it is settled law. The Supreme Court has already spoken on the constitution- 
ality of this. It is settled when it comes to medicine. We hear anecdotal stories, but there is 
no widespread accepted use of marijuana, medicinal marijuana, and so forth. There is no 
acceptance of this by the medical community. It is not evidence-based. Fine, if you want to 
do research on it, but this will take away the ability of the Department of Justice to protect 
our young people. 

Let's be clear: Marijuana is an addicting substance. It is Schedule I [under the CSA], it 
is against Federal law, it was passed that way into the CSA in 1970. 

What this amendment would do is, it wouldn’t change the law, it would just make it 
difficult, if not impossible, for the DEA and the Department of Justice to enforce the law. 

Members on my side have been criticizing President Obama for selective enforcement 
of Obamacare and for immigration and other laws like that. So now we are going to start 
going down the road of selective enforcement for our drug policy. 

Medicinal marijuana — what is it exactly? Folks, I can tell you it is nothing more than 
the end run around the laws against the legalization of marijuana. There is nothing medi- 
cal or medicinal about it. It is not accepted by physicians. 

Oh, somebody claims it may do something for glaucoma, perhaps. Well, maybe it will, 
maybe it wont. But there are a lot more drugs that do a much better job than that and they 


. . . is nothing 


run around the laws 


of marijuana.” 


are much safer. 

But the most important thing I want everybody to know today is the fact that mari- 
juana is highly addicting. It is the most common diagnosis for addiction in admissions to 
rehab centers for young people. Why in the world do we want to take away drug enforce- 
ment and leave our young people out there vulnerable? Yes, you say it can only be used by 
adults. Well, if it is sitting around on shelves at home the kids are going to get into it. We 
are already hearing about Colorado fourth-graders dealing with it. We hear about more 
poisonings in the emergency room. 

If you look at other places that have gone down this road like Alaska, they retracted 
from their legalization. So I don’t think we should accept at all that this is history in the 
making and that we are never going to go back. You look at Amsterdam — they put a lot 
more restrictions back in the control even in that very, very liberal nation. 

So for that and many reasons, I would just say tonight, from a legal standpoint, this 
amendment would not be constitutional. Our laws are currently constitutional, as found 
so in 2005 by the Supreme Court. And this is an extremely dangerous drug for our chil- 
dren and future adults and future generations. 

Continued on page 21 
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State officials opposed its passage, this amendment, which appeared on the ballot as Amend- 
ment 64, was approved by 55 percent of Colorado voters on November 6, 2012, and be- 
came law in Colorado on December 10, 2012. Amendment 64 is now codified in the 
Colorado Constitution as Article XVIII, Section 16. 

Thanks to Amendment 64, personal use of marijuana is now permitted under Colo- 
rado law for adults 21 years of age or older. For example, adults can possess, use, purchase, 
and transport one ounce or less of marijuana and possess and grow up to six marijuana 
plants. There are some limits to permitted personal use. Home grows must be in an en- 
closed, locked space and cannot be conducted openly or publicly, and marijuana from home 
grows cannot be sold (although up to an ounce can be gifted to another adult). And fur- 
thermore, consumption of marijuana cannot be done openly or publicly or in a manner 
that endangers others. 

Amendment 64 mandates the establishment of a regulatory scheme for the cultiva- 
tion, harvesting, processing, packaging, display, and sale of marijuana. Amendment 64 
envisions a State and local licensing scheme requiring that retail stores, infused product 
manufacturers, and grow operations be licensed by the State and local governments. Pri- 
vacy of purchasers is guaranteed by a provision that prohibits the gathering of the personal 
information of consumers. Amendment 64 includes very short timelines for its implemen- 
tation, such as the requirement that the State begin accepting and processing applications 
for licenses by October 1, 2013 and begin issuing licenses by January 1, 2014. 

Amendment 64 permits local governments in Colorado to regulate the time, place, 
manner, and number of marijuana establishments in their communities. And while local 
governments cannot prohibit home grows or possession and private use of marijuana within 
their bounds, they can outlaw the operation of retail marijuana cultivation and product 
manufacturing facilities and retail marijuana stores within their jurisdictions. 

Amendment 64 specifically states that nothing in the amendment requires an employer 
to permit or accommodate the use or possession of marijuana by employees or affects the 
ability of employers to have policies restricting the use of marijuana by employees. And 
Amendment 64 is clear that persons and entities that own or control property can prohibit 
or regulate the possession, use, sale, or growing of marijuana on or in that property. 

Amendment 64 also authorizes the cultivation, processing, and sale of industrial hemp. 

Amendment 64 contemplates an excise tax on recreational marijuana but voter approval 
of Amendment 64 was not effective under Colorado law to authorize the tax. As described 
below, Colorado voters will have the opportunity to approve both an excise tax and a spe- 
cial sales tax on recreational marijuana in November 2013. Amendment 64 specifically bars 
an excise tax on medical marijuana. 


Implementation of Amendment 64 


Within days of the passage of Amendment 64, Governor Hickenlooper and Attorney 
General Suthers had a telephone meeting with U.S. Attorney General Eric Holder to seek 
Federal guidance on the conflict between Amendment 64 and Federal law, specifically the 
inclusion of marijuana in the Controlled Substances Act. 

Although Colorado did not receive a formal response to this request for guidance from 
the U.S. Department of Justice until August 29, 2013, we have appreciated General Holder’s 
and the Justice Department's willingness to engage in frank and candid conversations with 
the Governor’s Office over the past 10 months to share Federal law enforcement’s concerns 
Continued on page 22 
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University of Florida Drug Policy Institute 


Kevin A. Sabet, Director 


The mission of the Drug Policy Institute is to deliver evidence-based, policy-relevant informa- 
tion to policymakers, practitioners, scholars, and the community to make educated decisions about 
issues in the field of substance use, abuse, and addiction. Ken Sabet, Ph.D., is a drug policy 
practitioner who has served in The White House under Presidents Bill Clinton and George W. 
Bush. The following is from September 10, 2013, testimony before the Senate Judiciary Com- 
mittee during a hearing on “Conflicts Between State and Federal Marijuana Laws.” 


Because I share the Obama Administration’s drug control goals of reducing drug abuse and 
its consequences, as laid out in the President’s National Drug Control Strategy, I found the 
recent guidance by the U.S. Deputy Attorney General [James Cole] (Cole 2013) disturb- 
ing on both legal and policy grounds. The guidance, which expressly defers the Depart- 
ment of Justice’s right to challenge and preempt laws legalizing marijuana, contradicts both 
the Controlled Substances Act (CSA) and policy principles designed to protect public health 
and safety. 

Colorado and Washington have now been given the green light to become the first 
jurisdictions in the world to allow the retail sales and commercial production of marijuana, 
far surpassing more relatively modest marijuana policy liberalization measures taken up in 
countries like the Netherlands or Spain. Though marijuana use was not subject to Federal 
criminal penalties in the United States until the 1930s, its mass commercial production 
and sales has never taken place here until now. Perhaps the most striking feature of Cole 
2013 is that it explicitly omits the creation of large, for-profit entities in its criteria for possible 
Federal action in the future. 


The Importance of the CSA 


Indeed, besides having an effect of violating the CSA on legal grounds, the Department's 
guidance flies in the face of the evidence showing that marijuana should remain illegal. 
The new guidance endangers Americans since it will facilitate the creation of a large indus- 
try for marijuana use, production, trafficking, and sale. The CSA is an important tool for 
promoting public health. By keeping marijuana illegal, its use is lower than the use of our 
legal drugs. About 52 percent of Americans regularly drink, 27 percent use tobacco prod- 
ucts, and yet only 8 percent currently use marijuana, though this number has been rising 
in recent years (about 25 percent since 2007) as we have become more accepting of mari- 
juana as a country. 

I applaud the way the CSA has been so far used by the Federal Government — not to go 
after low-level users with an addiction problem, but instead to target drug traffickers and pro- 
ducers. Now, with Cole 2013, we are entering a whole new world where those drug traffick- 
ers and producers are getting a “green light” from the Federal Government to proceed. 


International Law 


By giving Washington and Colorado the go-ahead to start a massive for-profit, commer- 
cial industry for marijuana, the United States will violate its treaty obligations under the 
United Nations Single Convention on Narcotic Drugs of 1961 and its supplementary trea- 
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about the implementation of Amendment 64. Knowing how seriously the Justice Depart- 
ment and Colorado’s U.S. Attorney’s Office view the issues raised by the legalization of 
marijuana in Colorado encouraged us to focus our efforts to develop a robust regulatory 
and enforcement regime for recreational marijuana in Colorado. 


Amendment 64 Implementation Task Force. In early December 2012, Governor 
Hickenlooper established an Amendment 64 implementation task force “to identify the 
legal, policy, and procedural issues that must be resolved, and to offer suggestions and pro- 
posals for legislative, regulatory, and executive actions that need to be taken, for the effec- 
tive and efficient implementation of Amendment 64.” 

The task force convened later in December 2012 with representatives from the execu- 
tive and legislative branches of State government, the Amendment 64 campaign, the medical 
marijuana industry, marijuana consumers, the criminal defense bar, the Colorado Attor- 
ney General’s office, Colorado's district attorneys, law enforcement, academia, the medical 
community, employers, employees, and Colorado’s cities and counties. 

The task force adopted these guiding principles for its work: 


@ Promote the health, safety, and well-being of Colorado's youth. 
@ Be responsive to consumer needs and issues. 


@ Propose efficient and effective regulation that is clear and reasonable and not unduly 
burdensome. 


@ Create sufficient and predictable funding mechanisms to support the regulatory and 
enforcement scheme. 


@ Create a balanced regulatory scheme that is complementary and clearly defined be- 
tween state and local licensing authorities. 


e@ Establish tools that are clear and practical so that interactions between law enforce- 
ment, consumers, and licensees are predictable and understandable. 


e@ Ensure that Colorado’s streets, schools, and communities remain safe. 
@ Take action that is faithful to the text of Amendment 64. 


Working in five work groups focused on 1) the regulatory framework; 2) local author- 
ity and control issues; 3) tax, funding, and civil law matters; 4) consumer safety and social 
issues; and 5) criminal law, the task force developed a comprehensive framework for the 
legislation and regulations needed to implement Amendment 64. The task force delivered 
its findings and recommendations to Governor Hickenlooper, Attorney General [John] 
Suthers, and the Colorado General Assembly in March 2013. 


Amendment 64 Enabling Legislation. In response to the task force report, the Colorado 
General Assembly formed a special joint committee of members of Colorado’s House and 
Senate to hold hearings on the task force recommendations and craft them into legislation. 
Continued on page 24 
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ties, the 1971 Convention on Psychotropic Substances and the 1988 Convention Against 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances. 

These treaties make up the global system of drug control to which almost every coun- 
try in the world has agreed. Already, with respect to laws authorizing both the recreational 
and medical use of marijuana, the International Narcotics Control Board (INCB), the quasi- 
judicial, independent body that interprets and enforces international drug laws, has sent 
several stern messages and warnings to United States officials about how such laws contra- 
dict our treaty obligations. 

Last week I was invited to speak about legalization to a group of Mexican lawmakers 
in Mexico City. Universally, they asked, “Will people we (the Mexican government) con- 
sider criminals — drug traffickers and producers — now be able to flee safely to Colorado 
and Washington under your new laws?” They also asked me: “How can your government 
keep telling Mexico to stop producing and trafficking marijuana when your government is 
now openly approving and facilitating an increase in marijuana demand? Indeed, how can 
America discuss international law on any subject with authority anymore?” 

I had no good answers for them, and I worry about what Cole 2013 will mean for our 
diplomats abroad. Indeed, as the United States increasingly cites international law as a rea- 
son for enforcing environmental regulations or military intervention, our case for doing so 
is severely weakened now that we are openly defying and, indeed, even promoting the vio- 
lation of international law. 


The Consequences of Legalization 


In its memo, the Department lists priority areas it will focus on to determine future interven- 
tion. The rest of my testimony is dedicated to showing how some of these areas have already 
been violated under existing marijuana laws since in many respects we have already witnessed 
the effects of the de facto legalization of retail marijuana sales under State laws authorizing 
the use of marijuana for medical purposes. 


The Distribution of Marijuana to Minors. Colorado provides an instructive example here. 
Though they legalized marijuana as medicine in 2000, it was not until about 2009 that 
marijuana stores were established — about 500 by 2012. The number of cardholders rose 
from about 1000 in 2006 to 108,000 in 2012. 

Anyone who has been to Colorado since 2009 can get a sense of what full legalization looks 
like already. Mass advertising, promotion, using items that are attractive to kids — like “medi- 
cal marijuana lollipops,” “Ring Pots,” “Pot-Tarts” etc. — are all characteristics of current policy. 

What has been the result of this de facto legalization for kids? For one, drug-related 
referrals for high school students testing positive for marijuana have increased. During 2007 
to 2009, an average of 5.6 students tested positive for marijuana. During 2010 to 2012, 
the average number of students who tested positive for marijuana increased to 17.3 stu- 
dents per year. In 2007, tests positive for marijuana made up 33 percent of the total drug 
screenings, by 2012, that number increased to 57 percent. A member of the Colorado task 
force charged to regulate marijuana who also works for a drug testing company commented 
to the press that “A typical kid (is) between 50 and 100 nanograms. Now we're seeing these 
up in the over 500, 700, 800, climbing.” 

The journal JAMA Pediatrics reported that unintentional marijuana poisonings among 
kids have risen significantly since marijuana as medicine has become available. Other peer- 
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This resulted in three bills being drafted by the joint committee. H.B. 13-1317 and S.B. 
13-283 put into statute most of the task force recommendations including the framework 
for regulating retail sales of recreational marijuana. H.B. 13-1318 referred a ballot ques- 
tion to Colorado voters in November 2013 asking them to approve a 15 percent excise tax 
on recreational marijuana and a 10 percent recreational marijuana sales tax. 

These three measures were then further revised in committees of each house and through 
floor amendments. The final three bills constituting Amendment 64’s enabling legislation 
were adopted by the Colorado General Assembly in early May 2013, and they were signed 
into law by Governor Hickenlooper on May 28, 2013. 

Colorado also enacted legislation to authorize a State income tax deduction for a tax- 
payer who is prohibited from claiming a Federal income tax deduction by Section 280E of 
the Internal Revenue Code. 

Section 280E of the Internal Revenue Code prohibits a business considered to be traf- 
ficking substances under the Controlled Substances Act from claiming any tax deductions 
on their Federal tax returns. Section 280E effectively bars legal marijuana businesses oper- 
ating in Colorado from claiming the types of business expense deductions that other legal 
businesses can claim. 

This change in Colorado tax law will allow owners of medical and recreational mari- 
juana businesses to deduct their business expenses from their State income tax returns even 
though they cannot do so on their Federal income tax returns. 

Legislation enacted this year also authorized the creation of a program in the Colorado 
Department of Agriculture to regulate industrial hemp production in the State. 

Cognizant that legal access to recreational marijuana could lead to more people driv- 
ing while impaired, Colorado also enacted legislation giving State and local law enforce- 
ment additional tools to prosecute persons driving under the influence of marijuana. 
Colorado law now provides that if a driver’s blood contained five nanograms or more of 
THC per milliliter of whole blood, there is a permissible inference that the driver was un- 
der the influence of one or more drugs. 


Colorado’s New Rules Governing Retail Marijuana 


Process of Rules Development. Amendment 64 and its enabling legislation directed the 
Colorado Department of Revenue to promulgate rules governing businesses that cultivate 
and sell recreational marijuana by July 1, 2013. To comply with this requirement within 
the short period of time between the adoption of the enabling legislation and constitu- 
tional deadline for the promulgation of rules, the Department of Revenue adopted emer- 
gency rules on July 1. 

Immediately after adopting the emergency rules, the Department of Revenue con- 
vened five representative groups to provide input and substantive suggestions regarding 
proposed rules governing retail marijuana establishments and medical marijuana busi- 
nesses in Colorado. 

Each working group discussed the following diverse set of issues: Licensing, Licensed 
Premises, Transportation, and Storage; Licensed Entities and Inventory Tracking; Record 
Keeping, Enforcement, and Discipline; Labeling, Packaging, Product Safety, and Market- 
ing; and Medical Differentiation. Representatives from law enforcement, the governor's 
office, the Colorado attorney general’s office, the Colorado Department of Public Health 
and Environment, local authorities, medical marijuana industry members, trade industries, 
Continued on page 26 
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reviewed papers are finding that medical marijuana is easily diverted to youth. The Journal 
of the American Academy of Child and Adolescent Psychiatry in 2012 surveyed 164 Den- 
ver-area teens in treatment, and 121 of them — or nearly 74 percent — said they had used 
someone else’s medical marijuana. 

This is all consistent with a recent National Bureau for Economic Research paper con- 
ducted by some RAND researchers who found that specific dimensions of laws authoriz- 
ing the use of marijuana for medical purposes, namely home cultivation and legal 
dispensaries — two features found in Colorado and other States with similar laws — are 
positively associated with marijuana use and “have important implications for states con- 
sidering legalization of marijuana.” 


The Revenue From the Sale of Marijuana Going to Criminal Enterprises, Gangs, and 
Cartels. Department of Justice officials have publicly said that the sales of marijuana for sup- 
posedly “medical” purposes are in some cases going to criminal enterprises and foreign drug 
trafficking groups. “It’s very clear to me that there’s outside sources,” said Jeff Sweetin, Special 
Agent in Charge of the U.S. Drug Enforcement Agency in Colorado, in a news article. “From 
my investigations, I can tell you what the foreign sources are; they're foreign cartel sources.” 

The news story reported that “Sweetin says a large percentage of the pot consumed by 
medical marijuana patients ‘absolutely’ comes from Mexico.” Sweetin continued, “These 
are real organized crime groups. There’s a faction that wants you to believe that these are 
just guys that are listening to their music, they're driving their van, they're peaceful guys 
and they're moving a couple of ounces a week to people that are not doing any problems. 
That’s not what’s happening.” 

Asa Los Angeles newspaper mentioned in a story about dispensaries and criminal gangs, 
“Many of the dispensaries and grow houses have ties to organized crime and sell to street 
dealers as well, detectives said.” The story quoted L.A. County Sheriff’s Detective David 
Mertens, who said, “Most of the dispensaries are getting pot from these indoor grows. It’s 
not just the dispensaries they're growing for. They’re also selling to street dealers.” 


The Diversion of Marijuana from States Where it is Legal under State Law in Some 
Form to Other States. Once again, this is already happening. And simple economics would 
dictate that this is hardly surprising. As the price for marijuana plummets in legalization 
States, we can expect cheap marijuana to be sold in non-legalization States for a handsome 
profit. As mentioned in a recent law enforcement report, the El Paso Intelligence Center 
(EPIC) has established the National Seizure System (NSS) for voluntary reporting inter- 
diction seizures throughout the country. 

According to this law enforcement report, in 2012, there were 274 Colorado mari- 
juana interdiction seizures destined for other States, compared to 54 in 2005. This is a 407 
percent increase. Of the 274 seizures in 2012, there were 37 different States destined to 
receive marijuana from Colorado. The most common destinations were Kansas (37), Mis- 
souri (30), Illinois (22), Texas (18), Wisconsin (18), Florida (16), and Nebraska (13). There 
were some seizures in which the destination State was unknown. In 2012, there were 7,008 
pounds of Colorado marijuana seized by interdictions that were destined for other states 
in the country. 


State-authorized Marijuana Activity Being Used as a Cover or Pretext for the Traf- 


ficking of Other Illegal Drugs or Other Illegal Activity; Also, Violence and the Use 
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child protection advocates, and subject matter experts in the fields of substance abuse, toxi- 
cology, pharmacology, and marketing participated in the working groups. 

The Department of Revenue filed a notice of rulemaking on July 15, 2013. Many 
written comments from the public were then received. On August 20 and 21, 2013, a 
rulemaking hearing was held regarding the proposed rules, and members of the public 
provided oral testimony on the proposed marijuana rules. Written comments on the pro- 
posed rules were accepted through the close of business on August 27, 2013, and many 
additional written comments were submitted after the public hearing. 

The Department of Revenue issued its permanent rules for the regulation of recreational 
marijuana on September 9, 2013. 

In addition to adopting rules necessary to implement Amendment 64, the Department 
of Revenue made changes to the State’s lengthy medical marijuana rules to harmonize the 
two sets of rules to provide industry members, law enforcement, and other stakeholders a 
more clear and consistent regulatory scheme in which to operate. 

In its statement of basis and purpose for its rules, the Department of Revenue made 
clear that, during its final rulemaking deliberations, the Department took into consider- 
ation the direction provided by the Department of Justice through the August 29, 2013, 
letter from U.S. Attorney General Eric Holder to Governors John Hickenlooper of Colo- 
rado and [Governor] Jay Inslee of Washington, and an accompanying memorandum to all 
United States Attorneys from Deputy Attorney General James Cole. 

Through this correspondence, the Justice Department has clarified that it will con- 
tinue to enforce the Controlled Substances Act in Colorado, but that it will not challenge 
Colorado's ability to regulate the retail marijuana industry in accordance with State law, 
based upon the expectation that the State and local governments will implement strong 
and effective regulatory and enforcement systems that address public safety, public health, 
and other law enforcement interests. 

Some of those Federal law enforcement priorities of particular relevance to the rules 
include preventing the distribution of marijuana to minors, preventing the diversion of 
marijuana from Colorado to other States, and preventing the exacerbation of adverse pub- 
lic health consequences associated with marijuana use. 

In adopting the final rules on September 9, 2013, the Department of Revenue affirmed 
that “above all, these rules accomplish the state of Colorado's guiding principle through 
this process: to create a robust regulatory and enforcement environment that protects pub- 
lic safety and prevents diversion of retail marijuana to individuals under the age of 21 or to 
individuals outside the state of Colorado.” 


Highlights from the Rules. The 141 pages of rules issued yesterday cover the application 
and licensing process; what activity is permitted and/or required on the licensed premises; 
rules for retail marijuana stores, retail marijuana cultivation facilities, retail marijuana prod- 
ucts manufacturing facilities, and retail marijuana testing facilities including the require- 
ments for marijuana inventory tracking systems; the transport and storage of marijuana; 
labeling, packaging, and product safety requirements; signage and advertising restrictions; 
and penalties for rules violations. 

Television, radio, print, and Internet advertising of recreational marijuana is prohib- 
ited unless the retail marijuana establishment seeking to place an advertisement has reli- 
able evidence that no more than 30 percent of the audience for the program or website or 
the readership of the publication is reasonably expected to be under the age of 21. The 
Continued on page 28 
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of Firearms in the Cultivation and Distribution of Marijuana. Though most marijuana 
users do not commit violent crimes, the retail sales of de facto legal marijuana has been 
linked to violence, firearms, illegal activity, and other illegal drugs. 

A 2008 report from the California Police Chiefs Association documents how “marijuana 
storefront businesses have allowed criminals to flourish in California” and that “some mon- 
etary proceeds from the sale of harvested marijuana derived from plants grown inside houses 
are being used by organized crime syndicates to fund other legitimate businesses for profit 
and the laundering of money, and to conduct illegal business operations like prostitution, 
extortion, and drug trafficking.” Reports by the California Police Chiefs Association and 
Colorado law enforcement officials document numerous instances where murder, illegal drug 
trafficking, robberies, and other crimes take place at or near marijuana storefronts. 


An Increase in Drugged Driving and the Exacerbation of Other Adverse Public Health 
Consequences Associated with Marijuana Use. The adverse consequences of marijuana 
use take a major toll on America. As the movement to legalize marijuana has gained mo- 
mentum over the past decade — legalization campaigners have spent tens of millions of 
dollars on pro-marijuana campaigns that have not only focused on changing State laws 
but also on creating marijuana producers associations and aiming messages at NASCAR 
and NFL players and fans — youth perceptions of the harmfulness of marijuana has dropped 
dramatically. This is troubling because marijuana use has the potential to be very harmful 
to adolescents, whose brains are developing until age 25. 

Marijuana advocates will claim that regulations surrounding legal marijuana will make it 
harder for youth to access marijuana, since they will have to produce identification to obtain 
marijuana. However, our experience with another intoxicant that can be deadly on the roads 
and also inhibit learning outcomes — alcohol — shows us that once a drug is accepted, nor- 
malized, and commercialized, youth will have an easier time accessing it than if it was illegal. 

Marijuana advocates will also claim that we can learn from our tobacco experience — 
no one has been arrested for tobacco use and yet fewer young people use tobacco com- 
pared to marijuana. But this claim completely neglects the social norm and media envi- 
ronment that has emerged in the past two decades against tobacco. 

Tobacco is looked down upon by many young people precisely because of government 
and non-governmental efforts to make it so. There is no more a multimillion dollar cam- 
paign to legitimize tobacco like there is today for marijuana, and certainly no one is mak- 
ing claims that tobacco is harmless, as advocates routinely do. By contrast, marijuana use is 
regularly glorified and promoted — and since the defunding of the National Youth Anti- 
Drug Media Campaign, there is virtually no well-financed voice getting the message out 
to young people that marijuana use is harmful. 

How harmful is marijuana use to adolescents? Despite popular myth and slick ad cam- 
paigns by pro-legalization advocates, scientists from the American Medical Association, 
American Academy of Pediatrics, American Psychological Association, American Society 
of Addiction Medicine, and other groups are universal in stating that marijuana use is 
harmful for young people. Marijuana use, especially among young people, is significantly 
associated with a reduction in IQ, mental illness, poor learning outcomes, lung damage, 
and addiction. 

According to the National Institutes of Health, one out of every six adolescents who 
use marijuana will become addicted, and many more will develop some problems as a re- 
sult of marijuana use. There are about 400,000 emergency room admissions for marijuana 
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rules also prohibit advertising that specifically targets individuals under the age of 21 or 
persons located outside of the State of Colorado. 

It is important to note, too, what the rules do not cover. State regulators have no au- 
thority to promulgate rules to regulate the home growing of marijuana permitted by Amend- 
ment 64 or caregivers who are authorized to serve patients under the state constitutional 
provisions governing medical marijuana. 

The burden of ensuring that marijuana produced or managed by these unregu- 
lated growers does not supply the in-State or out-of-State black market will rest pri- 
marily with law enforcement. The Department of Revenue does intend to create a law 
enforcement liaison position to work pro-actively with State and local law enforcement 
with a focus on information-sharing to prevent the diversion of marijuana out of the 
regulated environment. 


Next Steps in Colorado 


Production Caps. The rules issued by the Department of Revenue do not include pro- 
duction caps on retail marijuana cultivation facilities. It is difficult to determine what the 
appropriate rules for production limits should be before regulators have a better under- 
standing of what the in-State market for retail marijuana will be. The Department of Rev- 
enue intends in the near future to undertake a market study and develop production caps 
in response to the study. In the meantime, State regulators are considering imposing tem- 
porary production caps to limit the risk that overproduction will supply the black market 
or find its way into interstate commerce. 


Need to Address Product Purity and Testing Issues. To protect public health, Governor 
Hickenlooper has directed the Colorado Department of Agriculture to promulgate rules 
to ban harmful and unsafe substances in the cultivation or processing of marijuana. 

The State’s Agriculture Department also has been directed to form a private advi- 
sory group to develop good cultivation and handling practices for the marijuana indus- 
try. The Colorado Department of Public Health and Environment has been directed to 
assist in the formation of, and then to work with, a private advisory group that will de- 
velop good laboratory practices for the retail marijuana industry. Current Drug Enforce- 
ment Agency rules pose a particular challenge for marijuana testing labs because the rules 
create hurdles to the labs’ purchasing the chemical solutions needed to calibrate mari- 
juana testing equipment. 


Education and Prevention Efforts. The Office of the Governor, in consultation with state 
agencies and other stakeholders including industry representatives and members of the pub- 
lic, has established a marijuana educational oversight committee to develop and implement 
recommendations for the education of all necessary stakeholders on issues related to mari- 
juana use. This committee will develop and distribute educational materials regarding ap- 
propriate use of recreational marijuana. The number one goal of this committee is to consult 
with medical and marketing experts to distill best practices for marijuana prevention messag- 
ing targeted at those age 20 and younger who may be potential marijuana users. 

We are committed to countering the perception among young people that marijuana 
is less dangerous to them because it has been made legal for adult use — we are convinced 
that the drug poses substantial danger for adolescent neurological development. 
Continued on page 30 
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every year — related to acute panic attacks and psychotic episodes — and marijuana is the 
most cited drug for teens entering treatment. 

As for drugged driving, a meta-analysis published in the peer-reviewed Epidemiologi- 
cal Reviews looked at nine studies conducted over the past two decades on marijuana and 
car-crash risk. It concluded, “Drivers who test positive for marijuana or self-report using 
marijuana are more than twice as likely as other drivers to be involved in motor vehicle 
crashes.” Indeed, we already know marijuana and driving is a growing problem in States 
with loose marijuana laws. In Colorado, though traffic fatalities fell 16 percent between 
2006 and 2011 (consistent with national trends), fatalities involving drivers testing posi- 
tive for marijuana rose 112 percent. 


Experience Shows That “Regulation” Is Anything But 


Finally, two independent reports released within days of each other last month documented 
how Colorado's supposedly regulated system is not well regulated at all. 

In the first of the two audits, the Colorado State auditor concluded that there were 
inappropriate recommendations made, a whopping 50 percent of recommendations were 
made by only 12 physicians, that the State had not “established a process for caregivers to 
indicate the significant responsibilities they are assuming for managing the well-being of 
their patients,” and that the State “cash fund” was out of compliance. 

The second audit reviewed the city of Denver’s medical marijuana licensing practices 
by the Department of Excise and Licenses. It concluded that the city of Denver “does not 
have a basic control framework in place for effective governance of the ... medical mari- 
juana program.” The auditors wrote how the medical marijuana records are “incomplete, 
inaccurate, inaccessible,” and that many medical marijuana businesses are operating with- 
out valid licenses. Moreover, the Department does not even know how many medical mari- 
juana businesses are operating in Denver. 

Finally, the auditors concluded that the medical marijuana licensure fee was established 
arbitrarily and the Department does not know the extent to which the marijuana license 
fees cover the costs of administering the program. 

As for implementing the laws passed in Washington and Colorado, earnest officials have 
the very difficult task of trying to create a regulatory regime that they consider responsible 
and safe. However, this has proven to be very difficult already. Even when trying to curb very 
reasonable things like advertising, or the selling of marijuana periodicals to minors, or the 
selling of items that would be attractive to children, they have faced obstacles. 

Finally, we have also seen the proliferation of marijuana vending machines generating 
millions of dollars in revenue dispensing “medicine.” As Bloomberg Businessweek in May 
reported: ““We are in the right place at the right time,’ says Bruce Bedrick, a 44-year-old 
chiropractor, occasional pot user, and chief executive officer of Medbox, maker of one of 
the world’s first marijuana vending machines. “We are planning to literally dominate the 
industry.” After spending decades trying to rid America of tobacco vending machines be- 
cause of the obvious effect on increased access to children, it seems we are about to repeat 
history with marijuana. 

None of this bodes well for the ushering in of an entirely new industry that will allow 
for the production and sales of marijuana. Why would we assume that an infinitely more 
difficult task — the full legalization of marijuana — will be better managed than the so- 


called medicinal use of marijuana? 
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Funding for Regulation, Enforcement, Health, Public Safety, Education, and Preven- 
tion. Colorado voters will be asked to approve Proposition AA on November 5, 2013. Propo- 
sition AA, if approved, would: 

Impose a 15 percent State excise tax on the average wholesale price of retail marijuana 
when the product is first sold or transferred by a retail marijuana cultivation facility, with 
public school construction receiving the first $40 million of any tax revenues collected 
annually. 


@ Impose a 10 percent State sales tax on retail marijuana and retail marijuana products, 
in addition to the existing 2.9 percent State sales tax, to increase funding for the regu- 
lation and enforcement of the retail marijuana industry and to fund related health, 
education, prevention, and public safety costs. 


@ Direct 15 percent of the revenue collected from the 10 percent State sales tax to cities 
and counties where retail marijuana sales occur. 


@ Allow the State legislature to increase or decrease the excise and sales taxes on retail 
marijuana so long as the rate of either tax does not exceed 15 percent. 


Governor Hickenlooper strongly supports passage of this marijuana tax measure to en- 
sure the State has the financial resources for a robust regulatory and enforcement regime, 
for an effective education and prevention program to protect our youth from the harmful 
effects of marijuana, and for the health and public safety costs associated with the retail 
marijuana industry. 


Our Collaboration with the Federal Government 


On August 29, 2013, Deputy Attorney General James Cole issued a memorandum to all 
United States Attorneys outlining enforcement of the Controlled Substances Act in light 
of Colorado and Washington State legalizing adult-use marijuana for recreational purposes. 
We commend the Department of Justice for issuing this important guidance and for pro- 
viding timely clarification to us as we were finalizing our rules for the regulation of recre- 
ational marijuana in our State. This guidance also will be helpful to our local governments 
as they are in the process of drafting and implementing their recreational marijuana rules 
and regulations. 

I am pleased to affirm that Colorado is completely aligned with the perspectives and 
guidance contained in the updated Cole memo. We share with the Justice Department a 
desire for robust enforcement actions against those who will not abide by Colorado’s laws 
and regulations related to the cultivation, sale, transport, and use of marijuana. As noted 
above, our Department of Revenue took the guidance in the new Cole memo into account 
as it drafted the final rules that it issued yesterday. 

We are committed to working with Federal, State, and local law enforcement authori- 
ties to see that the eight enforcement priorities outlined in the Cole memo are applied on 
the ground in Colorado. 
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The CSA explicitly states that the use, possession, trafficking, and sales of marijuana is against 

Federal law. As the Department articulated in a 2011 letter to the city of Oakland, “Congress 

has determined that marijuana is a controlled substance. Congress placed marijuana in Sched- 

ule I of the Controlled Substances Act (CSA) and, as such, growing, distributing, and pos- 

sessing marijuana in any capacity, other than as part of a federally authorized research program, “By deferring its 
is a violation of Federal law regardless of State laws permitting such activities.” 

By deferring its right to challenge State laws in Colorado and Washington, the De- 
partment is effectively authorizing State entities to violate Federal law. It is approving of State laws in Colorado 
State infrastructures to generate revenue from an illegal substance, and, more generally, it 
is contradicting the Administration's general posture on other issues — immigration, vot- 
ing rights, civil rights, healthcare, etc. — that States cannot violate Federal law at will. Department is 

Though the Department listed some “triggers” that might spur Federal action, we do 
not have to wait for these phenomena to occur — they already are at alarming rates. Our 
experience with State laws authorizing the medicinal use of marijuana tells us thatno mat- _ State entities to 
ter what controls are put on marijuana stores (e.g., no advertising or selling to minors), 
these regulations are routinely violated, rarely enforced, and the sheer number of marijuana 
stories tend to overwhelm federal and state resources. 

Already, as marijuana laws have become more permissive over the last decade, mari- 
juana use has skyrocketed. In 2007, drug use had dipped to its lowest levels since 2001, 
but has since been on the rise. Last week the U.S. Department of Health and Human Ser- 
vices, Substance Abuse and Mental Health Services Administration (SAMHSA) released 
its annual drug use survey. Although 12-to-17-year-old marijuana use for boys and girls 
combined was relatively unchanged since 2011, the survey revealed a 20 percent increase 
in marijuana smoking among girls aged 12 to 17 since 2007, a 50 percent increase in the 
number of daily marijuana smokers among those aged 12 and up, a 12 percent increase in 
marijuana use aEmong 18 to 25 year olds since 2007, and a 25 percent increase in mari- 
juana use among the general population. The perceived risk of smoking marijuana once a 
month has fallen almost 30 percent since 2007. 

One can only surmise how much legalization will further weaken these numbers. Be- 
cause it will make these numbers worse, the decision by the Department of Justice will 
undermine the President’s own efforts to boost education outcomes and improve health 
and healthcare in the United States. 

We are at a precipice. By threatening legal action, the Administration can prevent the 
large-scale commercialization and retail sales of marijuana. Instead, we are about to usher 
in a new era of marijuana usage. Already, an executive from Microsoft is teaming up with 
a former Mexican president to try and “mint more marijuana millionaires than Microsoft” 
in his goal to create a national brand, the “Starbucks of Marijuana.” In States that have 
failed at creating any sort of robust regulatory framework for marijuana as medicine, the 
effects of retail marijuana sales are already known — mass marketing and increased nega- 
tive consequences. Authorizing the large scale, commercial production of marijuana will 
undoubtedly expand its access and availability. When we can prevent negative consequences 
of the commercial sale and production of marijuana now, why would we open the flood- 
gates, hope for the best, and try with limited resources to patch everything up when things 


right to challenge 
and Washington, the 
effectively authorizing 


violate Federal law.” 


go wrong: 


Congressional Digest ™ www.CongressionalDigest.com m October 2014 31 





Marijuana and the CSA 


Continued from page 6 





nity does not purport to alter the CSA’s Federal 
criminalization of marijuana, or to interfere with or under- 
mine Federal enforcement of that prohibition.” 

The Oregon Supreme Court understood obstacle pre- 
emption a little differently in Emerald Steel (Fabricators, Inc. 
v. Bureau of Labor and Industries]. State regulators had 
charged Emerald Steel with disability discrimination for fir- 
ing an employee for medical marijuana use. The Oregon 
court concluded, based on its interpretation of U.S. Su- 
preme Court precedent, that “[a]ffirmatively authorizing a 
use that Federal law prohibits stands as an obstacle to the 
implementation and execution of the full purposes and ob- 
jectives of the Controlled Substances Act.” 

Thus, “[t]o the extent that [the Oregon statute] affir- 
matively authorizes the use of medical marijuana, Federal 
law preempts that subsection leaving it without effect.” The 
continued viability of Emerald Steel may be open to ques- 
tion. While the Oregon Supreme Court has not overturned 
its earlier decision, it has observed in Willis [v. Winters] that 
Emerald Steels “affirmative authorization” obstacle preemp- 
tion test may have been an overgeneralization: “Emerald Steel 
should not be construed as announcing a stand-alone rule 
that any State law that can be viewed as ‘affirmatively au- 
thorizing’ what Federal law prohibits is preempted. 

Rather it reflects this court’s attempt to apply the Fed- 
eral rule and the logic of the most relevant Federal cases to 
the particular preemption problem that was before it. And 
particularly where, as here, the issue of whether the statute 
contains an affirmative authorization is not straightforward, 
the analysis in Emerald Steel cannot operate as a simple 
stand-in for the more general Federal rule.” a 
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proved and prescribed, and scientists continue to investigate 
the medicinal properties of other chemicals found in the can- 
nabis plant — such as cannabidiol, a non-psychoactive can- 
nabinoid compound that is being studied for its effects at 
treating pain, pediatric epilepsy, and other disorders. 
Marijuana also raises the heart rate by 20 to 100 per- 
cent shortly after smoking; this effect can last up to three 
hours. In one study, it was estimated that marijuana users 
have a 4.8-fold increase in the risk of heart attack in the first 
hour after smoking the drug. This risk may be greater in 
older individuals or in those with cardiac vulnerabilities. 


A number of studies have linked chronic marijuana use 
and mental illness. High doses of marijuana can produce a 
temporary psychotic reaction (involving hallucinations and 
paranoia) in some users, and using marijuana can worsen 
the course of illness in patients with schizophrenia. A series 
of large studies following users across time also showed a 
link between marijuana use and later development of psy- 
chosis. This relationship was influenced by genetic variables 
as well as the amount of drug used, drug potency, and the 
age at which it was first taken - those who start young are 
at increased risk for later problems. 

Associations have also been found between marijuana 
use and other mental health problems, such as depression, 
anxiety, suicidal thoughts among adolescents, and person- 
ality disturbances, including a lack of motivation to engage 
in typically rewarding activities. More research is still needed 
to confirm and better understand these linkages. 

Marijuana use during pregnancy is associated with in- 
creased risk of neurobehavioral problems in babies. Because 
THC and other compounds in marijuana mimic the body's 
own endocannabinoid chemicals, marijuana use by pregnant 
mothers may alter the developing endocannabinoid system in 
the brain of the fetus. Consequences for the child may include 
problems with attention, memory, and problem-solving. 

Additionally, because it seriously impairs judgment and 
motor coordination, marijuana contributes to risk of injury 
or death while driving a car. A recent analysis of data from 
several studies found that marijuana use more than doubles 
a driver’s risk of being in an accident. The combination of 
marijuana and alcohol is worse than either substance alone 
with respect to driving impairment. 


Is Marijuana Addictive? Contrary to common belief, mari- 
juana is addictive. Estimates from research suggest that 
about 9 percent of users become addicted to marijuana; this 
number increases among those who start young (to about 
17 percent, or one in six) and among people who use mari- 
juana daily (to 25 to 50 percent). 

Long-term marijuana users trying to quit report with- 
drawal symptoms including irritability, sleeplessness, de- 
creased appetite, anxiety, and drug-craving, all of which can 
make it difficult to abstain. Behavioral interventions, includ- 
ing cognitive-behavioral therapy and motivational incen- 
tives (i.e., providing vouchers for goods or services to 
patients who remain abstinent) have proven to be effective 
in treating marijuana addiction. 

Although no medications are currently available, recent 
discoveries about the workings of the endocannabinoid 
system offer promise for the development of medications 
to ease withdrawal, block the intoxicating effects of mari- 
juana, and prevent relapse. a 
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Floor Leaders: 
Majority Leader 

Kevin McCarthy (CA) 
Minority Leader 

Nancy Pelosi (CA) 
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